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ment of Mercantile-Commerce has been rendering 
responsible and efficient fiduciary service in St. 
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The department is experienced in every phase of 
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sentation in this territory. 
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In This Issue 


“* * * to impose liability in dam- 
ages on a party who has not partici- 
pated in the misconduct would mani- 
festly be inequitable. Theoretically 
accurate as it may be, the rule is of 
little significance to the modern fidu- 
clary. 

““As a practical matter the succes- 
sor trustee is often subjected to 
liabilities which have their founda- 
tion in the mismanagement of the 
estate by the prior trustee. Conse- 
quently, when considering the prac- 
tical question of avoidance of 
liability by a judicious administra- 
tion of the substituted trusteeship, 
it will be well for the fiduciary to 
ignore the principle of non-liability 
and proceed on the assumption that 
the successor trustee is liable for the 
misconduct of his predecessor if he 
fails to meet the equitable require- 
ment of due diligence and care in 
trust administration. 

“The purposes of the present arti- 
cle are, first, to inquire into the scope 
of the successor trustee’s duty in re- 
gard to his predecessor’s management 
of the trusteeship and, second, to 
consider what the successor should 
do in order to protect himself from 
possible liability.” 

From article by Harris G. Nelson of the Ohio 


Bar, associated with Williams, Eversman & 
Morgan, Toledo, pages 487-498. 


“In the majority of instances, 
where the facilities of a corporate 
trustee might be property utilized in 
connection with a pension plan, it 
must be recognized that there are 


485 


three separate functions to be per- 
formed. With respect to each func- 
tion, the responsibility rests upon a 
separate organization. 

“The first function is the necessity 
of providing adequate funds. This 
rests squarely upon the shoulders of 
the employer corporation. 

The second function is the safe- 
keeping, investment, reinvestment 
and accounting for these funds. This 
rests squarely upon the shoulders of 
the corporate trustee. 

“The third function is the granting 
of an annuity (a) of such amount 
and under such conditions as may be 
prescribed by the conditions of the 
employer’s benefit plan, and (b) in 
exchange for a cash payment by the 
trustee at the rate prescribed by the 
then current schedule of annuity pre- 
miums. This rests upon the shoulders 
of some life insurance company.” 


From article by L. G. Hanmer, manager, Pen- 
sion Department, Johnson & Higgins of Cali- 
fornia, pages 505-510. 


“Failure to eliminate all other in- 
terests before attempting to transfer 
the insurance to the trustee has 
created much trouble and left many 
life insurance trusts open to attack. 
The assignment, being effective im- 
mediately, leaves no power in the in- 
sured to accomplish the change of 
beneficiary even though he executed 
the request to change before he exe- 
cuted the assignment, since the bene- 
ficiary change is not effective until the 
endorsement has been made. The 
trustee who now possesses the owner- 
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ship as result of the assignment can- 
not exercise the power because the 
trust does not give it to him, even if 
you believe a trustee can exercise the 
power to appoint. The policy remains 
payable to the prior beneficiary and 
she can enforce her rights to the pro- 


ceeds.” 


From article by Guy B. Horton, on “Putting 
Insurance Into The Trust,’”’ pages 499-503. 


“Our activities must inevitably 
intertwine; for, often, the client of 
the profession and the customer of 
the business coincidentally needs 
what both the lawyer and the trust 
officer has to offer him. * * * 

“T can conclude by saying that the 
problem of serving the public is one 
which must be shared equally be- 
tween trust institutions and by law- 
yers, and that the sharing thereof 
must be harmonious with mutual re- 
spect and with unfettered coopera- 
tion. 

“Similarly, the problems and con- 
flicts of interest which arise must be 
disposed of by frank and honest deal- 
ings with one another, bearing in 
mind the welfare of the public in no 
less degree than the self-interest of 
the trust institution and the member 
of the Bar.” 


From address by Stanley B. Houck, Chairman, 
American Bar Association’s Committee on the 
Unauthorized Practice of the Law, reported 
pages 511-518. 


“In our studies of Title II we have 
been strongly impressed with the fact 
that it would set up a situation un- 
der which the Federal Reserve Board 
and its policies might be subject to 
control from the political administra- 
tion of the country. In saying this I 
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do not charge that it is the intention 
of the present administration to 
bring about any undue control over 
the nation’s banking mechanism. The 
point is that if the bill passed as now 
proposed, opportunity for control 
would be there for the use of the 
present or whatever future adminis- 
tration might be in power. 

“Our criticisms of the bill are not 
aimed, therefore, at the motives of 
the present administration, but they 
are wholly impersonal and non-politi- 
cal and are aimed entirely at the basic 
principles involved.” 


From statement regarding proposed Banking 
Act made by R. S. Hecht, speaking officially as 
President of the American Bankers Association, 
pages 574-579. 


“In conclusion, may we repeat a 
statement which we have often made 
and still firmly believe: 

‘The modern trust department is 
one of the evidences of advancing 
civilization; it is an agency of con- 
servation; by its counsel it pre- 
vents waste and promotes happi- 
ness; to render faithful and effi- 
cient service is first an obligation, 
then a privilege. The rewards are 
commensurate with the tasks.’ ” 


From concluding article in Fiduciary Course 
by R. R. Bixby, pages 565-573. 


CORRECTION 


Chester J. Dodge, Auditor of Ac- 
counts, Surrogate’s Court of New 
York County and Member of the 
New York Bar, was erroneously 
quoted in last month's issue. 

We apologize to Mr. Dodge, and 
request readers of the Magazine to 
refer to pages 558-559, on which will 
be found a brief explanation and the 
text of two letters on the subject. 





Legal Responsibility of Successor Trustee 
for Misconduct of His Predecessor 


By HARRIS G. NELSON* 
Of the Ohio Bar. 


MERICAN and English courts have 
A repeatedly declared that a succes- 
sor trustee is ordinarily under no 
legal liability for breaches of trust com- 
mitted by his predecessor in office.t From 
the theoretical point of view, this broad 
rule is unquestionably sound. It simply 
means that the successor trustee is under 
no direct liability to the beneficiaries of 
the trust estate for losses occasioned by 
the maladministration of the fund by the 
predecessor; to impose liability in dam- 
ages on a party who has not participated 
in the misconduct would manifestly be 
inequitable. Theoretically accurate as it 
may be, the rule is of little significance to 
the modern fiduciary. As a practical mat- 
ter the successor trustee is often sub- 
jected to liabilities which have their foun- 
dation in the mismanagement of the 
estate by the prior trustee. Consequently, 
when considering the practical question of 
avoidance of liability by a judicious ad- 
ministration of the substituted trustee- 
ship, it will be well for the fiduciary to 
ignore the principle of non-liability and 
proceed on the assumption that the suc- 
cessor trustee is liable for the misconduct 
of his predecessor if he fails to meet the 
equitable requirement of due diligence 
and care in trust administration. The 
purposes of the present article are, first, 
to inquire into the scope of the successor 
trustee’s duty in regard to his predeces- 
sor’s management of the trusteeship and, 
second, to consider what the successor 
should do in order to protect himself 
from possible liability. 





* Associated with Williams, 
Toledo. 

1Jn re Lane’s Will, 11 Del. Ch. 122, 97 A. 587 
(1916); In re Trusteeship of Prager, 106 Kans. 14, 
186 Pac. 1015 (1920) ; Green vs. Gaskill, 175 Mass. 
265, 56 N. E. 560 (1900); Blake vs. Pegram, 109 
Mass. 541 (1872). For English cases, see Lewin on 


Eversman & Morgan, 
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Duty of Successor Trustee Regarding 
Predecessor’s Administration 


The liability of the trustee for defaults 
occurring in the course of the prior ad- 
ministration of the estate is in a sense 
an indirect liability. It arises by reason 
of the trustee’s failure to perform one or 
both of two fundamental duties which are 
incident to the administration of any 
trust estate. They are the duty to collect 
and preserve the assets of the trust es- 
tate,? and the duty to prosecute and col- © 
lect, so far as legally practicable, the 
claims due the estate.* When considered 
in connection with the predecessor’s ad- 
ministration of the estate, the basis of 
liability for non-performance of these 
duties is always the wrongful act of the 
predecessor. Stated broadly, the liability 
of the successor trustee arises as a result 
of his legally unjustifiable failure to com- 
pel his predecessor in office to redress 
breaches of trust. 

The proper performance of the obliga- 
tion to compel reparation by the predeces- 
sor is normally a relatively simple matter 
involving no particular skill and subject- 
ing the fiduciary to little risk of hardship. 
In some cases, however, performances 
may well be a matter of considerable dif- 
ficulty, and the possible consequent lia- 
bility for failure to discharge the duty 
may be serious. 

It should be observed that the succes- 
sor trustee is not always liable for his 
failure to realize on a claim of the es- 
tate against the predecessor. The duty to 
compel the predecessor to redress his 


Trusts, 13th ed., 221. See also Loring, Trustee’s 
Handbook, 4th ed., 115, 122, 190. It has also been held 
that a trustee is not liable for the. misconduct of the 
executor from whom he took over the estate. Selleck 
vs. Hawley, 331 Mo. 1038, 56 S. W. (2d) 387 (1932). 
2 Restatement, Trusts, Tentative Draft, sec. 170. 
3 Restatement, Trusts, Tentative Draft, sec. 172. , 





488 


breaches of trust is not an absolute duty; 
the law merely requires the use of reason- 
able diligence and care.‘ In consequence, 
the new trustee will be absolved of lia- 
bility if, in view of the particular cir- 
cumstances, he has exercised the skill and 
diligence of the ordinarily prudent 
trustee in regard to the predecessor’s 
wrongful acts, irrespective of the result 
actually accomplished. For quite obvious 
reasons, courts have never attempted to 
devise a formula to determine what is 
due care; the question always depends on 
the peculiar facts of the particular case.°® 
The courts have seldom discussed the 
problem as to whether a professional fi- 
duciary, possessed of wide experience in 
the administration of estates, will be held 
to a higher standard of care than the in- 
dividual trustee. Although there is but 
little authority unequivocally sustaining 
the proposition that the professional 
trustee is under a heavier burden, the re- 
ported cases reveal a tendency to hold the 
professional trustee liable when un- 
der similar circumstances an individual 
trustee would not be found at fault.°® 


Performance of the Duty 


Strangely enough, there are compara- 
tively few reported cases involving the 
scope of the duty of the successor trustee 
to compel the predecessor to redress 
breaches of trust. From the available 
material, however, certain definite con- 
clusions can be reached. The first is that 
the successor trustee is bound to take af- 
firmative action where he assumes office 
with actual notice or knowledge of the 
prior breach of trust committed by his 
predecessor. For instance, the successor 
trustee may have knowledge of the fact 
that the prior trustee has embezzled a 
portion of the trust fund. In the absence of 
special circumstances excusing perform- 





4 McClure vs. Middletown Trust Co., 95 Conn. 148, 
110 A. 838 (1920). 

5 A good discussion regarding the standard of care 
of the fiduciary will be found in 3 Bogert, Trusts and 
Trustees, sec. 541. 

6 On this subject, see 3 Bogert, Trusts and Trustees, 
sec. 541. 

In Estate of Allis, 191 Wis. 23, 209 N. W. 945, 947 
(1926) the Court observed: “‘The performance of the 
duties of a trustee require the exercise of a high degree 
of fidelity, vigilance, and ability. Especially is this 
true when the trustee is a company organized for the 
purpose of caring for trust estates, which holds itself 
out as possessing a special skill in the performance of 
the duties of a trustee, and which makes a charge for 
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ance or terminating the duty,’ the succes- 
sor is clearly under a duty to compel the 
old trustee to restore to the estate the 
embezzled property or its equivalent in 
value. If his failure to take timely action 
against the prior trustee results in a loss 
to the trust estate, he is personally liable 
for the damages caused thereby.® In such 
a case every reason exists for the imposi- 
tion of liability, for the failure to compel 
restitution would, under the circum- 
stances, constitute a glaring neglect. 

In the normal case of a substituted 
trusteeship, it is unlikely that the new 
trustee will have actual notice or knowl- 
edge of a prior breach of trust. But dur- 
ing periods of economic stress when 
numerous corporate fiduciaries are in the 
process of reorganization or are chang- 
ing their corporate identity through 
merger or consolidation, the element of 
knowledge or notice is apt to be present. 
Take this situation as an illustration. 
Upon the insolvency and _ subsequent 
liquidation of a corporate fiduciary, a new 
corporation is organized to take over the 
defunct business, and a number of execu- 
tive officers of the old institution are put 
in charge of the new. Now suppose that 
a trust originally administered by the old 
corporate fiduciary is transferred to the 
newly organized corporation. Although 
the same officers now administer the 
affairs of the new trustee, there has been, 
as a matter of law, a succession of the 
trust estate from one corporation to the 
other. It may well have happened that 
some years prior to the liquidation of the 
original fiduciary a breach of trust was 
committed; the trustee may have sold 
some of its own assets to the trust estate 
in question, thereby realizing a certain 
profit. Manifestly such action constituted 
a breach of the fiduciary obligation,? and 





its services which adequately compensates it for a 
high degree of fidelity and ability in the administration 
of a trust estate.’’ Cf. Linnard’s Estate, 299 Pa. 32, 
148 A. 912 (1930). 

It has been suggested that an analogy exists in the 
law of torts, where the principle is established that 
one who holds himself out to possess a special knowl- 
edge or skill is bound to exercise greater care than 
one who does not so hold himself out. 29 Mich. L. Rev. 
125 (1930). 

7 See discussion beginning page 491. 

8 Kline’s Estate, 280 Pa. 41, 124 A. 280, 32 A. L. R. 
926 (1924). 

® Restatement, 
Comment p. 


Trusts, Tentative Draft, sec. 197, 
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if the officers of the newly organized suc- 
cessor trustee have knowledge of the 
transaction, they would clearly be under 
an obligation to see that the new trustee 
asserted a claim against the predecessor. 
Its failure to do so would render the suc- 
cessor liable in damages for the amount 
of the profits not accounted for by its 
predecessor. 

If the new trustee has no actual notice 
or knowledge of the prior breach of trust 
by the outgoing trustee, and in the exer- 
cise of due care, could not have ascer- 
tained the existence of the breach, it 
would seem clear that the successor would 
not be charged with the loss resulting to 
the trust estate. It is a simple matter to 
state the principle, but perhaps one of the 
most difficult problems which confronts 
the substituted trustee who has no notice 
or knowledge of any misconduct on the 
predecessor’s part, is the determination 
of the question whether he has done what 
is required of him under the law in en- 
deavoring to uncover wrongful acts. This 
much is clear: he cannot rest his defense 
on the theory of ignorance, nor is he war- 
ranted in assuming that the predecessor 
lawfully administered the estate. To what 
lengths must the new trustee go in ascer- 
taining the possible existence of a claim 
against the predecessor? Unfortunately, 
this question cannot be answered with a 
high degree of certainty. The fiduciary 
should bear in mind that every trust suc- 
cession must be considered in the light 
of its own peculiar circumstances. It is 
possible, however, to make certain sug- 
gestions which may be helpful by way of 
guidance. 

Upon taking office, and after having 
familiarized himself with the terms and 
provisions of the trust instrument and 
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the general scope of the trust, the succes- 
sor trustee should then make a thorough 
examination of all papers and documents 
relating to the trust.1° He should care- 
fully go over the accounts and inventories 
of the outgoing trustee and check the 
same against receipts and disbursements. 
The examination should also include an 
inspection of the securities,1: instru- 
ments of title, and other documents in the 
trust.'* The prudent fiduciary will make 
a comparison of the securities and other 
documents delivered to him by the retir- 
ing trustee with the description of the 
original contents of the trust. Such pro- 
cedure is apt to disclose diversions of 
property, if any exist, and is otherwise 
beneficial to the new trustee. 

The possible consequences of the suc- 
cessor trustee’s failure to make a diligent 
examination of the contents of the trust 
are strikingly illustrated when considered 
in connection with the general subject of 
investments. A few specific instances are 
worth brief consideration for purposes of 
illustration. 

In the absence of statute or a provi- 
sion in the trust instrument governing 
the situation, there is a difference of 
judicial opinion as to the duty of the 
trustee to convert improper investments 
which were originally placed in the trust 
by the creator.'* In jurisdictions where 
retention of the creator’s improper in- 
vestments is unwarranted by law, the 
duty of the successor trustee is perfectly 
clear: he should promptly dispose of all 
such investments without distinction and 
sue the retiring trustee for losses which 
may have occurred to the trust estate by 
reason of the prior retention of the in- 
vestments. Where, however, the so-called 
nonlegals may be retained, the duty to 





1 See In re Lane’s Will, supra, note 1; Lewin on 
Trusts, 13th ed., 220-221; Loring, Trustee’s Hand- 
book, 115. 

11 As to the duty to examine and check investments, 
see 3 Bogert, Trusts and Trustees, sec. 685. 

1- See Godefroi on Trusts and Trustees, 4th ed., 205. 

The duty to investigate the conduct of the predeces- 
sor has been incorporated into a rule of Court in at 
least one jurisdiction. ‘Rule 190: of this Court pro- 
vides that when a new trustee has been appointed in 
place of a deceased trustee, he shall examine the acts 
and conduct of his predecessor in administering the 
trust and report to the Chancellor any delinquency or 
maladministration of such predecessor.” Wilmington 
Trust Co. vs. Carrow, 14 Del. Ch. 290, 125 A. 350, 
351 (1924). 


13 McKinney, Trust Investments, 13, 14; 26 R. C. L. 
1311, see. 165. 

Sec. 222 of Restatement of Trusts declares in effect 
that the trustee must dispose of unauthorized invest- 
ments made by the creator. 

Some cases proceed on the theory that retention of 
the improper investment is no different from the act 
of making an improper investment in the first in- 
stance ; retention is in effect a positive act. 37 A. L. R. 
560. 

When under a duty to convert, the trustee must 
act within a reasonable length of time. ibid. 

Regarding the various types of statutes empowering 
the fiduciary to retain improper investments, see 47 
Harv. L. Rev. 512; 3 Bogert, Trusts and Trustees, sec. 
687. Cases construing such statutes are collated in 
37 A. L. R. 571 and 77 A. L. R. 523. 
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examine the contents of the trust be- 
comes more important. The new trustee 
should segregate the nonlegals placed in 
the trust by the creator from those 
acquired by the predecessor trustee. The 
former may be retained with impunity, 
but the latter should be converted with- 
out unreasonable delay.'+ 

In those states where the fiduciary must 
convert all nonlegal securities, it is a 
common practice for the creator of the 
trust to provide in the instrument that 
the trustee and his successors in office 
shall be relieved from liability for losses 
arising from the retention of nonlegals 
originally included in the trust fund. 
Upon taking office, the successor may dis- 
cover that the trust estate contains cap- 
ital shares which are improper invest- 
ments. An examination may disclose that 
certain of the certificates evidencing such 
shares were issued subsequent to the time 
when the trust was created, and that con- 
sequently the provision authorizing re- 
tention would not embrace such invest- 
ments. If the trustee fails to make a 
timely conversion of these investments, 
he will be held liable for any loss thereby 
resulting to the estate. By the simple ex- 
pedient of examining the certificates, the 
risk of such liability is obviated.'® 

In the case under consideration, suc- 
cessor trustees were expressly protected 
by the clause authorizing retention of 
nonlegals. A difficult question might arise 
where such a clause authorized retention 
by the “trustee” and made no mention of 
the successors in office. Would a successor 
trustee be protected by such a provision, 
or would he be under a duty to convert the 
nonlegals delivered to him by the prede- 
cessor even though such investments had 
been placed in the trust by the creator? 


‘LSamdte D 


While there is little authority on the 
precise point, determination of the ques- 
tion would obviously depend upon the 
intent of the creator as evidenced by the 
instrument. Designation of a corporate 
fiduciary as the original trustee would 
unquestionably be considered strong evi- 
dence of an intent that the successor 
should be protected.'* But if the original 
trustee were an individual in whom the 
creator placed special confidence, the con- 
trary view might well be taken. In any 
event, the new fiduciary should either con- 
vert the improper investments or apply to 
the appropriate court for instruction if 
retention would be advantageous to the 
estate.+7 

An examination of the investments in 
the trust estate may disclose the presence 
of securities which were proper invest- 
ments at the time they were purchased 
by the predecessor trustee, but which have 
become illegal by the time the successor 
succeeds to the administration of the 
trusteeship. The mere fact that the in- 
vestment was once proper will not absolve 
the successor from liability for continu- 
ing the improper investment if loss 
results. He should therefore treat such 
investments in the same manner as those 
which were improper when made by the 
predecessor by converting them without 
unreasonable delay and prosecuting a 
claim for any losses caused by the prede- 
cessor’s purchase and retention. It may 
happen, however, that the successor 
trustee will be confronted with the con- 
verse situation: where the investment 
when made by the predecessor was im- 
proper has subsequently become proper. 
Under such circumstances, it would obvi- 
ously be futile to require the successor 
to dispose of such securities—his imme- 





14The following cases, inter alia, support the rule 
that the successor trustee is liable for losses resulting 
from the retention of improper investments made by 
the predecessor: Ex Parte Geaves, 8 De G. M. & G. 
291, 44 Eng. Repr. 402 (1856); In re Lane’s Will, 
supra, note 1; State Street Trust Co. vs. De Kalb, 
259 Mass. 578, 157 N. E. 334 (1927); In re Trustee- 
ship of Prager, supra, note 1. 


For a suit by a successor trustee to recover for 
losses resulting from improper investments made by 
the outgoing trustee, see Will of Mendel, 164 Wis. 
136, 159 N. W. 806 (1916). 

15 See Villard vs. Villard, 219 N. Y. 482, 114 N. E. 
789 (1916). 


16Tt was so held in Re Jenkin’s Estate, 111 Misc. 
517, 181 N. Y. S. 585 (1920). 


An analogy is found in the decisions dealing with the 
question of what discretionary powers pass to the 
successor trustee. At least one court has held that the 
fact that the named trustee is a corporation is indica- 
tive of an intent that such powers should pass. See 
Van Roy vs. Hoover, 96 Fla. 194, 117 So. 887 (1928). 

17 An analogous question arises where the trust in- 
strument empowers the trustee, without mention of 
his successors in office, to change the investments 
originally contained in the trust in the exercise of his 
sound discretion. While it is impossible to lay down 
a positive rule as to whether such a power would pass 
to a successor trustee, it should be observed that it 
has been held that the power is one involving special 
discretion, which, in the absence of a clearly expressed 
contrary intent, does not devolve upon the successors 
in office. Bailey vs. Burges, 10 R. I. 422 (1873). 
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diate reinvestment in the same securities 
would, of course, be a proper course of 
action. Accordingly, he may retain the 
investment if he deems it advisable to 
do so.18 

It may occur to the prudent fiduciary 
that he should refuse to assume the 
management of the trust until he has 
had an opportunity to examine the securi- 
ties, on the theory that his acceptance of 
illegal investments made by the predeces- 
sor trustee would in itself constitute a 
breach of trust. The law, however, is 
otherwise. It is not the acceptance by the 
successor of the improper investment, but 
rather the retention thereof for an un- 
reasonable length of time which gives 
rise to liability.1® Hence, there is no ne- 
cessity on this ground for making an 
exhaustive examination of the estate be- 
fore succeeding to the fiduciary duties. 
But the new trustee should bear in mind 
that circumstances may be such as to 
require him to convert within a relatively 
short period of time in order to give 
proper protection to the trust estate. 

The duty of the successor trustee to 
familiarize himself with the scope of the 
trust and to determine whether his prede- 
cessor has been guilty of breaches of trust 
may carry the investigation in that re- 
spect beyond the papers and documents 
contained in the trust. For example, an 
examination of the physical property may 
disclose that certain trust real estate is 
steadily declining in value because of the 
changing character of the neighborhood. 
Negligent retention of the property by the 
outgoing trustee has already resulted in 
a loss to the estate, which, under the cir- 
cumstances, may be increased by con- 
tinued retention. The new trustee should 
make a reasonable effort to dispose of 
the property with as little delay as pos- 
sible in order to prevent further loss; and 
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he should also take steps to compel the 
predecessor to redress his breach. If he 
fails to do so, he may be held liable for 
continuing the breach of trust and for 
his failure to realize on the claim of the 
estate against the former trustee.?° 

A similar situation arises where the 
predecessor has made a lease of trust 
property under circumstances sufficiently 
unconscionable to move a court of equity 
to grant relief in the exercise of its super- 
visory jurisdiction over trusts. For ex- 
ample, if the lease calls for a grossly 
inadequate rental, the new trustee should 
institute proceedings against the lessee of 
the property for cancellation of the lease, 
and also take prompt action against the 
retiring trustee to recover the loss in 
rentals.?! 

A thorough examination of the papers, 
documents, and physical property pertain- 
ing to the trust would in the normal case 
no doubt absolve the successor trustee 
from liability for his failure to discover 
and prosecute claims arising by reason of 
his predecessor’s wrongdoing. Is there 
any reasonable basis for saying that the 
new trustee is legally obligated to go 
further and make oral inquiry of the 
retiring trustee regarding the prior man- 
agement of the estate? In a case”? al- 
ready cited in connection with clauses 
authorizing retention of improper invest- 
ments, the Court of Appeals of New York 
in effect held that under some circum- 
stances the new trustee is under a duty to 
make inquiry of the predecessor in regard 
to possible breaches.?* In spite of the lan- 
guage of the New York Court, it is diffi- 
cult, if not impossible, to find a rational 
basis for holding the successor trustee to 
a duty to make oral inquiry. The futility 
of making such an inquiry is readily ap- 
parent. If the retiring trustee has wil- 
fully failed to perform his obligation to 








18 See Matter of Adriance, 145 Misc. 345, 260 N. Y. 
S. 173 (1932) and comment thereon in 46 Harv. L. 
Rev. 725 (1933). 

19 McKinney, Trust Investments, 19; Restatement, 
Trusts, Tentative Draft, secs. 215 and 222. In 
Gormley vs. Phinizy, 46 Ga. App. 431, 167 S. E. 757 
(1933) it was decided that the successor trustee’s 
retention of bank stock had not continued for an un- 
reasonable length of time. 

“© Cf. State Street Trust Co. vs. DeKalb, 259 Mass. 
578, 157 N. E. 337 (1927), where the corporate suc- 
cessor was held accountable for its failure to dispose 
of a real estate mortgage, its appraiser having re- 


ported the shrinkage in value of the security at the 
time of the succession. For a similar case where the 
successor was found not guilty of negligence, see 
Appeal of Fahnestock, 104 Pa. 46 (1883). 

21 Wilmington Trust Co. vs. Carrow, supra, note 12, 
involved such a situation. 

2 Villard vs. Villard, supra, note 15. 

“3 In its decision below, the Appellate Division said: 
“An inquiry would have been a simple act of prudence 
required by the measure of care owed by the trustee 
in the discharge of its duties.”” This language met 
with the approval of the Court of Appeals. Villard vs. 
Villard, 219 N. Y. 482, 114 N. E. 789, 794. 
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the beneficiaries of the trust, he will 
hardly be disposed to disclose his breach. 
It must be admitted, on the other hand, 
that in the case where the former trustee 
has innocently committed a breach of 
trust—that is, where the factor of inten- 
tional wrongdoing is wanting—an oral 
inquiry may well be productive of results; 
but such a case is rare indeed. Moreover, 
there is a practical consideration that 
must be borne in mind. To inquire orally 
of the predecessor regarding each and 
every transaction involved in the prior 
administration of the estate, would place 
a heavy and unreasonable burden on the 
new trustee where the estate in question 
is sizeable and the former administration 
has been carried on for a considerable 
number of years. It is difficult to conceive 
of the retiring trustee’s willingness to 
cooperate in such circumstances. It is 
believed that the successor trustee may 
safely proceed on the assumption that, as 
a general rule, no affirmative duty exists 
to make oral inquiry, except possibly 
where such inquiry may reasonably be 
made for the purpose of clearing up some 
ambiguity in the accounts or to obtain an 
explanation of an apparent irregularity. 
In the absence of exceptional circum- 
stances, the investigation for possible 
acts of misconduct would seem to be lim- 
ited to the materials at the disposal of 
the new trustee.2* As a matter of prac- 
tice, however, the prudent fiduciary should 
make oral inquiry if a reasonable likeli- 
hood of obtaining information exists. 

In considering the nature of the duty 
of the successor trustee to investigate 
the acts of the predecessor in connection 
with his management of the trust estate, 
certain breaches of trust giving rise to 
the duty of the new trustee to realize on 
claims against the predecessor have been 
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pointed out. Thus, it has been observed 
that the new trustee may find himself 
under a duty to proceed against the prede- 
cessor for conversion of trust assets, to 
recover profits obtained by the prede- 
cessor in selling his own assets to the 
estate, and to redress breaches of trust 
incident to improper investments. It may 
be well to indicate other possible breaches 
of trust which the new trustee should 
have in mind when performing his duty 
to investigate the predecessor trustee’s 
acts. 

The mere fact that a particular invest- 
ment made by a fiduciary is legal, does not 
mean that the trustee will always be pro- 
tected. If he acts negligently in regard to 
a legal investment and a loss results to 
the estate, he is guilty of a breach of 
trust.2° Hence, the new trustee should 
consider possible imprudent dealing with 
legal as well as illegal investments. 

It should further be noted in connec- 
tion with investments that under some 
circumstances a trustee will be held guilty 
of a breach of trust for failure to mini- 
mize the risk of loss by making a reason- 
able diversification of investments.?° 

Numerous sources of liability have 
their root in the fiduciary’s broad duty to 
collect and preserve the trust fund. In 
taking over the management of the estate, 
the successor should determine whether 
the retiring trustee has properly per- 
formed his duty to record and register 
instruments of title and transfers of cor- 
porate’ stock,?7 to collect choses in action 
held by the estate,?* to maintain and de- 
fend causes of action existing in favor of 
or against the estate, to pay taxes and 
assessments on trust property,*® to pay 
the interest and principal on mortgage 
indebtedness, and to pay calls and assess- 
ments on securities in the estate.*° 











** Youde vs. Cloud, 18 Eq. 634, where it is said 
that a trustee is not liable for the loss cf a right of 
trust property resulting from its non-enforcement by 
him, the materials at the disposal of the trustee not 
disclosing the existence of the right. See also Phipps 
vs. Lovegrove, L. R., 16 Eq. 80, where the Court held 
that the duty of the successor required an examina- 
tion of the documents of the trust for information 
relative to existing encumbrances on the beneficiary’s 
interest, but did not require an oral inquiry as to 
such matters. To the same effect is Hallow vs. Lloyd, 
39 Ch. Div. 686. 

2> McKinney, Trust Investments, 22. 

“6 Restatement, Trusts, Tentative Draft, sec. 220. 
See also, Dickinson, Appellant, 152 Mass. 184 (1890). 





It should be observed that the strict requirement of 
diversification is seldom enforced by the courts. In 
some states there is a statutory prohibition against 
investment above a certain percentage of the estate 
in any one security. For a case involving such an in- 
vestment, see Estate of Allis, supra, note 6. 

-7 Loring, Trustee’s Handbook, 4th ed., 122. 

“8 In re Trusteeship of Prager, supra, note 1. 

29In Glynn vs. Mazfield, 75 N. H. 482, 76 A. 196 
(1910) a substituted trustee was held to be under a 
duty to reclaim trust property from a tax sale and 
to recover damages for any injuries to it. 

30 These and other duties are discussed at length in 
3 Bogert, Trusts and Trustees, secs. 590 to 604. 
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The predecessor’s non-performance of 
his duty of loyalty to the beneficiaries*! 
of the estate also gives rise to manifold 
liabilities. For instance, a breach may 
consist in the predecessor’s using the trust 
property in his own business, or in buy- 
ing his individual property for the estate 
or selling trust property to himself indi- 
vidually in violation of the duty of loyalty. 
Moreover, the predecessor trustee may 
have purchased property from a third per- 
son for himself when he should have pur- 
chased it for the estate. The possible 
failure of the former trustee to purchase 
or dispose of property when under a duty 
to do so should also be considered by the 
successor, as well as negligence in respect 
of the obligation to make the trust pro- 
ductive.*? 

Difficult questions arise as to the dis- 
position of the proceeds of claims re- 
covered from the predecessor trustee on 
account of his misconduct. Should the 
amount recovered be allocated to princi- 
pal, to income, or part to principal and 
part to income? The nature of the claim 
against the predecessor must be consid- 
ered in determining the question. For 
example, if the predecessor has diverted 
a certain amount of earned income from 
the trust estate, the life tenant would be 
entitled to the entire amount realized. A 
more troublesome case is where a part of 
the corpus has been diverted from the 
trust. If a substantial period of time has 
elapsed since the misappropriation oc- 
curred, it is quite obvious that the life 
tenant has been deprived of income. An 
equitable distribution of the proceeds of 
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the recovery, made in such a way as to 
put, as nearly as possible, each person 
beneficially interested in the trust estate 
in the position in which he would have 
been if the misconduct had not taken 
place, is the guiding principle in all such 
cases.** If, in a given situation, a reason- 
able doubt exists as to the proper alloca- 
tion of the amount recovered, the suc- 
cessor trustee should of course apply to 
the appropriate court for instruction. 


Special Circumstances Which Preclude 
Liability 

Although the predecessor trustee may 
have committed a breach of trust, peculiar 
circumstances sometimes either excuse 
performance by the successor trustee of 
his duty to compel a redress of the breach, 
or negative the existence of the duty it- 
self. A few typical situations will be 
briefly considered. 

It is not unusual that by the time the 
successor takes office, his wrongdoing 
predecessor has become insolvent. In a 
number of cases the reassuring statement 
is made that the insolvency of the prede- 
cessor will absolve the substituted trustee 
from responsibility.*4 The fiduciary 
should place little reliance on such asser- 
tions. Although the predecessor may be 
insolvent, legal proceedings against him 
will not necessarily be wholly futile; his 
estate will in most cases pay some divi- 
dends.’ Unless the predecessor is utterly 
uncollectible, or unless the probable 
amount of the recovery will be negligible, 
there is no legal justification for the suc- 
cessor’s failure to act.*® 





31 As to this duty, see 3 Bogert, Trusts and Trustees, 
sec. 543. 

3° A number of situations involving the duty of 
loyalty are discussed at length in Restatement, Trusts, 
Tentative Draft, secs. 165 and 197, and comments 
thereon. 

Another possible ground of liability which the suc- 
cessor should guard against lies in the failure of the 
predecessor to pay out sums of money to the bene- 
ficiaries of the trust pursuant to the provisions of the 
instrument. See Allen vs. Stewart, 214 Mass. 109, 
100 N. E. 1092 (1913). An immediate check should 
be made to determine whether the directions of the 
creator have been carried out. 

Claims of third persons may of course exist against 
the trust estate because of the retiring trustee’s mis- 
conduct. For example, see Whiting vs. Hudson Trust 
Co., 234 N. Y. 394, 188 N. E. 33, 25 A. L. R. 1470 
(1923), where the predecessor enriched the trust estate 
by replacing funds embezzled therefrom with funds 
stolen from another estate of which he was executor. 


The liability in the Whiting case was held to be a 
liability of the trust estate, and not a personal liability 
of the successor trustee. 

An examination of the trust papers and documents 
may save the new trustee from liability to an encum- 
brancer of the trust property. See Lewin on Trusts, 
13th ed., 504. Cf. Bisbee vs. Mackay, 215 Mass. 21, 
102 N. E. 327 (1913). 

33 The subject is discussed at length in 4 Bogert, 
Trusts and Trustees, sec. 819. 

34 See, for example, In re Trusteeship of Prager, 
supra, note 1; Peake vs. Jamison, 82 Mo. 552 (1884). 

33In Bennett vs. Burgis, 5 Hare 295 (1846) the 
Vice-Chancellor, in referring the appointment of new 
trustees to a Master, directed the Master to make 
inquiry as to what steps should be taken for the 
recovery of diverted trust property. The Master found 
that the deceased predecessor had not acquired any 
property subsequent to his discharge in insolvency 
proceedings, and he therefore recommended that no 
steps be taken to recover the misappropriated funds. 
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Nor will the predecessor’s discharge in 
bankruptcy necessarily excuse the suc- 
cessor from performing his duty. Bank- 
ruptcy does not discharge all claims, and 
if the liability for the particular act of 
misconduct is expressly exempted by the 
Bankruptcy Act, the new trustee is un- 
warranted in not taking action, a reason- 
able probability of ultimate recovery 
existing.*® 

While the predecessor trustee’s finan- 
cial condition may make it inexpedient to 
take action against him, the successor 
may still be under a duty to realize on 
the claim for mismanagement, for a 
surety may be responsible for the prior 
administration of the estate. Hence, the 
new trustee should be careful to ascertain 
whether a surety exists and if so, he 
should exhaust his remedies against 
him.*? 

Another avenue of recovery may be 
open to the new trustee although the 
predecessor and the surety on his bond 
may both be wholly uncollectible. Such 
would be the case where trust funds have 
been diverted into the hands of another 
person,**® or where such person has other- 
wise participated in a breach of trust.*® 
The trustee can always proceed directly 
against the wrongdoing third person 
without pursuing his remedies against the 
prior trustee,*° and in the case under con- 
sideration he would doubtless be under 
a duty to do so. Obviously, if all the 
wrongdoing parties are financially unable 
to respond in damages, the successor’s 
duty would be at an end. 
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Where the trust device is resorted to 
for the purpose of securing the distribu- 
tion of an estate among the closely related 
members of a family, the creator of the 
trust often designates a member of the 
family as the original trustee. If the des- 
ignated trustee has been guilty of mis- 
management of the estate, it is not in- 
conceivable that the beneficiaries, for 
family reasons, will desire that no action 
be taken against him by the successor 
trustee. Under such circumstances, does 
the duty of the new trustee to compel the 
original trustee to make redress of his 
breaches of trust require the new trustee 
to take action, irrespective of the wishes 
of the beneficiaries? Well established 
principles permit the successor to com- 
ply with the wishes of the beneficiaries 
without committing a breach of trust. 
The request of the beneficiaries not to 
enforce the claim of the estate against 
the retiring trustee estops them from 
asserting that the new trustee has failed 
to perform his duty.*! But the fiduciary 
should be particularly careful in such a 
situation. He should fully acquaint the 
beneficiaries with the facts, and he should 
not acquiesce in the request unless the 
beneficiaries are legally competent to 
act.*? Moreover, the new trustee will not 
be relieved of liability as against those 
beneficiaries who do not concur in the 
request not to prosecute the claim.** In 
all cases the fiduciary should protect him- 
self by obtaining written evidence of the 
desire of the several beneficiaries. Only in 
this way will possible litigation at the 





36 The question whether the claim against the re- 
tiring trustee is dischargeable in bankruptcy depends 
upon the legal nature of the wrongful act. This is 
primarily a question of bankruptcy law and is not 
within the scope of this article. The important point 
to be borne in mind by the fiduciary is that the prede- 
cessor’s discharge does not necessarily put an end 
to the duty to enforce the claim. If the particular 
claim survives, and the wrongdoer acquires property 
subsequent to the bankruptcy proceedings, an effort 
should be made to realize on the claim. 

37 Cf. Peake vs. Jamison, supra, note 34, where it 
was held that the successor’s failure to sue the prede- 
cessor for mismanagement, did not constitute a 
breach of trust if both the predecessor and his surety 
were insolvent at the time the successor first learned 
of the wrongful acts. See also, Fidelity & Deposit Co. 
of Maryland vs. State to Use of Groth, 164 Md. 304, 
165 A. 176 (1933). 

%8 Fidelity & Deposit Co. vs. State to Use of Groth, 
supra, note 37. 

39 Newhouse vs. First Nat. Bank of Chicago (D. C., 
N. D. Ill., E. D. 1926) 13 F. (2d) 887. 

4” Duckett vs. Nat. Mechanics’ Bank of Baltimore, 


86 Md. 400, 38 A. 983 (1893) ; Hart vs. Gcadby, 138 
App. Div. 160, 123 N. Y. S. 166 (1910). Moreover, 
suit against the predecessor trustee does not operate 
as an estoppel against the right to maintain an action 
against the third person; both suits may be prose- 
cuted until satisfaction is obtained. Newhouse vs. 
First Nat. Bank of Chicago, supra, note 39. 

41 See Restatement, Trusts, Tentative Draft, sec. 208. 
In McClure vs. Middletown Trust Co., supra, note 
4, it was expressly held that the request of the bene- 
ficiary to the successor trustee that no action be taken 
against a defaulting predecessor so long as the pre- 
decessor continued to make payments of arrears of 
income, or so long as another person lived, relieved the 
successor from prosecution of action against the prede- 
cessor’s sureties up to the time of the decease of 
such other person, on the theory that the beneficiary 
was estopped to claim otherwise. 

42 Restatement, Trusts, Tentative Draft, sec. 208. 

4% Cf. Bennett vs. Pierce, 188 Mass. 186, 74 N. E. 
360 (1905). 


The desire of beneficiaries having only a contingent 
interest in the trust fund should always be considered. 
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instance of a recalcitrant beneficiary be 
safely forestalled. 

The trust estate delivered to the new 
trustee may contain assets of little sub- 
stantial value. If the fund is insufficient 
to sustain the expense of litigation against 
the retiring trustee, should the successor 
advance money out of his own pocket in 
order to prosecute the claim in the courts? 
It would manifestly be unfair to require 
him to do so because, in the event of a 
successful defense by the prior trustee, 
the new trustee would acquire no funds 
from which he could obtain reimburse- 
ment for the expense to which he was put. 
Such circumstances render it unnecessary 
for the new trustee to proceed unless the 
beneficiaries offer reasonable indemnifi- 
cation for the expenses incurred.*# 

While the precise point has apparently 
never been adjudicated, it is believed that 
the successor trustee should in all cases 
apprise the beneficiaries of the fact that 
the assets contained in the estate are in- 
sufficient to bear the expense of litigation 
against the retiring trustee. Such notice 
should be given in order that the bene- 
ficiaries may have an opportunity to ad- 
vance their own funds or to enter into a 
satisfactory indemnity agreement with 
the new trustee. In advising the bene- 
ficiaries of the circumstances, the trustee 
should make a full disclosure of all the 
material facts within his knowledge. 

Another circumstance which will some- 
times excuse the new trustee from taking 
action against the wrongdoing predeces- 
sor is the probable high expense of the 
litigation as compared with the amount 
reasonably expected to be recovered. No 
set rule can be laid down which will 
govern every possible situation. This 
much may be said: if the probable ex- 
pense of the litigation would approximate 
or exceed the maximum amount recover- 
able, the new trustee is not bound to 
institute legal proceedings.*® In case of 
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doubt, the new trustee should either ob- 
tain the consent of all the beneficiaries, 
or apply to the proper court for advice 
and instructions. Obviously, the factor of 
comparatively high expense does not ex- 
cuse the new trustee from making a 
demand on the predecessor to make resti- 
tution to the estate. 


Protective Devices and Practices 


Modern trust instruments frequently 
contain a provision seeking to exonerate 


- the trustee from liability for mismanage- 


ment of the estate. Such clauses are 
drawn in a variety of ways, but they are 
generally made to limit liability to in- 
stances of willful default or gross negli- 
gence.*® Much confusion exists in the 
cases dealing with the legal effect of the 
various forms of exculpatory clause, and 
an analysis of the decisions would be be- 
yond the scope of this article. The point 
the fiduciary should bear in mind is that 
immunity clauses are strictly construed 
by the courts because of their reluctance 
to lower the standard of care fixed by 
equity, notwithstanding the apparent in- 
tention of the creator of the trust. It is a 
rare case indeed where the trustee es- 
capes liability solely on the ground that 
the trust instrument affords him protec- 
tion.t7 In cases involving provisions 
exonerating the trustee from liability ex- 
cept for gross negligence, there is a 
noticeable tendency to circumvent the 
immunity clause by finding the trustee 
guilty of more than ordinary negli- 
gence.‘® Assuming that some legal effect 
will be given to an exculpatory clause, it 
is a matter of grave doubt whether the 
clause will be construed to extend to and 
protect successor trustees in the absence 
of an express provision in the instrument 
to the contrary. If a successor trustee 
pleaded the clause by way of defense, a 
court might well conclude that the creator 
of the trust intended that the clause 











‘*In Godefroi on Trusts 276, it is said that the 
trustee is under no duty to sue at his own expense 
without indemnity from the beneficiaries. To the same 
effect is McClure vs. Middletown Trust Co., supra, 
note 4, where the rule applied to a successor trustee. 

% See Restatement, Trusts, Tentative Draft, sec. 
172, Comment ec. Cf. Selleck vs. Hawley, 331 Mo. 
1038, 56 S. W. (2d) 387 (1932), where it was held 
that the beneficiaries of a trust estate could not be 
heard to say that the trustees had wrongfully paid 


certain inheritance taxes amounting to some $400.00. 
The Court was of the opinion that the validity of the 
tax was a debatable question; to have litigated it 
would, “in all probability,’’ have cost the trust estate, 
even if successful, more than the amount of the tax. 

463 Bogert, Trusts and Trustees, sec. 542. 

47 See H. A. Shinn, “‘Exoneration Clauses in Trust 
Instruments,” 42 Yale L. Jour. 359 (1933). 

4H. A. Shinn, ‘“‘Exoneration Clauses in Trust In- 
struments,” 42 Yale L. Jour. 359 at 368 (1933). 
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should apply only to the acts of the orig- 
inal trustee.*® The successor trustee 
should be even more wary of these clauses 
than the fiduciary named in the instru- 
ment.®° 

Recently the exculpatory device has 
been used in another and more question- 
able way. In at least one state, provisions 
expressly exonerating the successor trus- 
tee from all liability or duty to investi- 
gate or enforce any claim resulting from 
the administration of the estate by the 


predecessor trustee have on occasion been - 


incorporated in court decrees making the 
appointment of the successor. It is amaz- 
ing that any court would participate in 
such an emasculation of one of the most 
fundamental and universal duties of 
fiduciaries. Exculpatory provisions in 
trust instruments partake of a question- 
able ethical quality when used in connec- 
tion with the administration of the estate 
by a professional trustee,®! and the prac- 
tice of effecting the same ends by court 
decree is open to even more serious crit- 
icism, for in such cases the creator of the 
trust does not give his sanction to the 
effort to lower equity’s standard of care. 

Apart from the ethical considerations 
involved, how much reliance should the 
successor trustee place on the decretal 
exculpatory provision? A decree of this 
type has apparently never been before a 
court for consideration. It can be safely 
predicted, however, that if the point were 
raised, the tribunal would go out of its 
way to hold the successor trustee liable 
where his failure to take action against 
the retiring trustee had resulted in a loss 
to the estate. The judicial reluctance to 
give literal effect to immunity clauses 





"In Re Jenkin’s Estate, 111 Mise. 517, 181 N. Y. 
S. 585 (1920) it was held that designation of a cor- 
porate fiduciary was evidence that the testatrix in- 
tended that an immunity clause should protect the 
successors in office. 


50 On the general subject of exculpatory clauses, sec 
Restatement, Trusts, Tentative Draft, sec. 214; Com- 
ment in 29 Mich. L. Rev. 355 (1931). A number of 
eases are collated in 83 A. L. R. 616. See also an 
excellent article on the subject by H. A. Shinn, 
“‘Exoneration Clauses in Trust Instruments,” 42 Yale 
L. Jour. 359 (1933). 


It has been said by some writers that a questionable 
ethical quality attaches to the exculpatory clause 
when used in an attempt to protect professional trus- 
tees. 3 Bogert, Trusts and Trustees, sec. 541 at p. 
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would unquestionably be even greater in 
a case of this character than where the 
creator of the trust inserted such a pro- 
vision in the trust instrument. 

In an effort to escape liability for fail- 
ure to perform the duty to compel the 
predecessor trustee to make redress of 
his breaches of trust, successor trustees 
have sometimes resorted to the somewhat 
unique device of purporting to be ap- 
pointed trustee of only what remains of 
the estate. Such attempts to minimize 
liability have always proved unsuccessful. 
If a new trustee is appointed, he is, in 
contemplation of law, trustee of the en- 
tire estate; and he will not be heard to 
say that he is under a duty to administer 
only those funds which actually come into 
his hands.*? The successor trustee there- 
fore should not rely on a partial appoint- 
ment, whether the appointment be made 
by court or otherwise. 

Even though it may be a difficult and 
perhaps expensive task for the new trus- 
tee to uncover breaches of trust com- 
mitted by the predecessor, there is no 
escape from the duty in this regard. How- 
ever, as has been observed, the duty to 
take action against the predecessor is not 
absolute; the test of performance is the 
standard of due care. Hence, the fidu- 
ciary’s failure to discover the existence 
of prior breaches imposes liability only 
if this test has not been met. Aside from 
a thorough examination of the trust 
corpus, which has heretofore been con- 
sidered, there are certain other measures 
available to the new trustee which will 
afford protection against liability to the 
beneficiaries for failing to discover the 
predecessor’s acts of mismanagement. 


1713; H. A. Shinn, ‘“Exoneration Clauses in Trust 
Instruments,”’ 42 Yale L. Jour. 359 at 374 (1933). 

51 See above, note 50. 

52 See Bennett vs. Burgis, 5 Hare 295 (1846), 
where, in a suit for the appointment of new trustees, 
the Vice-Chancellor refused to confine the trust to 
remaining property, it appearing that a part of the 
fund had been lost by prior breaches of trust, but ap- 
pointed the new trustees to be trustees of the property 
comprised in the settlement. 

See also 3 Bogert, Trusts and Trustees, 
where it is pointed out that the English courts have 
frequently construed clauses in trust instruments lim- 
iting the liability of the trustee to property actually 
received by him to mean that the trustee is liable for 
what he ought to have received, as well as for what 
he actually did receive. 


sec. 590, 
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Where the trust is nontestamentary in 
character, the successor trustee, on ac- 
cepting the office, should of course de- 
mand a complete accounting by the 
retiring trustee, which is required of 
him by well established principles of 
equity.°* A careful examination of the 
accounts, checked against the documents 
in the trust, is likely to disclose the exist- 
ence of breaches of trust and in a great 
majority of cases would preclude the 
beneficiaries from holding the successor 
liable for breaches subsequently discov- 
ered. 

In the case of a testamentary trust, the 
retiring trustee is generally required by 
law to settle his accounts in court. If the 
accounts are approved, the fiduciary will 
be discharged of his duties. The judicial 
settlement of the accounts and the dis- 
charge of the trustee will protect the 
successor to a certain extent, for the de- 
cree may foreclose further consideration 
of various acts in connection with the 
prior administration of the estate. The 
general question as to what matters will 
be finally concluded by a judicial account- 
ing is primarily one of res judicata and 
need not be considered here. Moreover, it 
is one which will admit of different solu- 
tions because of the variance in statutes 
relative to the procedure followed in set- 
tling the accounts of the retiring trustee. 
One significant principle of uniform ap- 
plication is that the beneficiaries of the 
trust are not bound by the final settle- 
ment unless they have been made parties 
to the proceeding.®** Furthermore, in 
those jurisdictions where the law permits 
the new trustee to reopen the accounts,°° 
circumstances might place the successor 
under a duty to take such action in order 
to protect the estate. Irrespective of the 
particular body of law involved, difficult 





534 Bogert, Trusts and Trustees, sec. 963. 

In some states, court-appointed fiduciaries are un- 
der a statutory duty to account. Numerous statutes 
and court rules regulating accounting duties and 
practices are digested and discussed in 4 Bogert, 
Trusts and Trustees, secs. 965 to 968. 

54 Williams vs. Gibbes, 58 U. S. 238 (1854) ; Matters 
of Howard, 76 U. S. 175 (1869); Kendall vs. De 
Forest (C. C. A. 2d, 1900) 101 F. 167. See also, 4 
Bogert, Trusts and Trustees, sec. 973. 

55 Loring, Trustee’s Handbook, 115. Cf. Blake vs. 
Pegram, 109 Mass. 541 (1872); Dodd vs. Winship, 
144 Mass. 461, 11 N. E. 88 (1887). 
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legal questions are bound to arise with 
respect to the matters and parties con- 
cluded by the decree of discharge. The 
decree will afford additional, but not com- 
plete protection to the successor trustee. 

Under the usual practice, the successor 
trustee will assume the administration of 
the estate before the decree settling the 
accounts and discharging the former 
trustee has been entered. If the new trus- 
tee discovers that prior breaches of trust 
exist, he should dispose of the matter at 
the outset by filing exceptions to the ac- 
counts. 

Where the decree settling the accounts 
charges the former trustee for his im- 
pairment of the fund, the duty of the new 
trustee is not open to question.®*® 

A desirable procedure for the successor 
trustee to follow in performing his duty 
to ascertain the existence of prior 
breaches of trust is to obtain a complete 
audit of the trust estate. The difficulty 
with this method of protection is the item 
of expense. The outgoing trustee is clear- 
ly under no duty to furnish an audit, and 
for that reason the new trustee cannot 
demand one of him. Circumstances might 
justify the new trustee’s applying to the 
court for authorization to have an audit 
made at the expense of the trust estate.57 
Whether or not the request would be 
granted would depend upon the peculiar 
facts involved. In cases where the ac- 
counts indicate that the retiring trustee 
has been guilty of mismanagement, and 
where the expense of the audit would be 
comparatively small as compared with 
the possible benefits to be derived there- 
from, it would seem that the court would 
give its authorization. 

Where the succession occurs by reason 
of the death of an individual trustee, a 
prudent course of action is to investigate 





The retiring trustee’s account may be reopened on 
a showing of fraudulent concealment or misrepresen- 
tation. 4 Bogert, Trusts and Trustees, sec. 973. 

56 Bennett vs. Pierce, 188 Mass. 186, 74 N. E. 360 
(1905). 

57 For a ease where the successor trustee required 
the outgoing trustee to have an audit made by dis- 
interested accountants before accepting the trustee- 
ship, see Boyle vs. Superior Court, 137 Cal. App. 
672, 31 P. (2d) 828 (1934). The statement of the 
Court in this case that such an audit is not for the 
benefit of the trust estate, but rather for the advan- 
tage of the resigning fiduciary, does not militate 
against the conclusion reached in the text that under 
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the court records dealing with the admin- 
istration of the estate of the deceased 
trustee. Such records may disclose the 
presence of assets which have been di- 
verted from the trust fund and may also 
show whether the deceased fiduciary’s 
estate is in a condition to respond for any 
damages which may have been caused by 
breaches of trust. 

Another advisable course for the suc- 
cessor to pursue is to make his own in- 
ventory and appraisal immediately upon 
assuming his fiduciary duties.°* The in- 
ventory will aid in discovering acts of 
misconduct on the part of the predecessor 
in office, and the appraisal will be good 
protection, in the event of future litiga- 
tion, as evidence showing the value of 
the trust fund at the time it passed into 
the hands of the successor trustee. 


The foregoing discussion leads to these 
conclusions and suggestions with respect 
to the successor trustee’s liability for, 
and his course of action in regard to, the 
administration of the trusteeship by the 
outgoing trustee: 

(1) The rule that the successor in 
office is not directly liable for the prede- 
cessor’s maladministration of the trust 
estate, while sound on legal principle, is 
of little practical significance and may 
better be ignored by the prudent fidu- 
ciary. 

(2) Liability for the predecessor’s 
misconduct is imposed where the succes- 
sor is guilty of a legally unjustifiable 
failure to compel the predecessor to re- 
dress breaches of trust. 

(3) The new fiduciary’s duty to com- 
pel reparation, while not absolute, arises 
in case he has actual notice or knowledge 
of the existence of the breach, or where, 
in the exercise of due care, he would have 
discovered the breach. 

(4) Whether the successor has per- 
formed his duty to uncover acts of mis- 
conduct on the part of the retiring trus- 





certain circumstances the expense should be borne by 
the estate. For instance, if the new fiduciary’s exam- 
ination of the accounts, papers and documents indi- 
cates, but does not fully disclose irregularities, it 
would seem that a complete audit, at the expense of 
the estate, would be reasonable. 

It is interesting to note that the Court remarked in 
the Boyle Case that no prudent fiduciary would take 
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tee, will depend upon the particular cir- 
cumstances. In all cases, a thorough check 
should be made of the trust accounts, 
documents, papers and physical property. 
If due care is exercised in this regard, 
the fiduciary will have met the test of 
performance even though undiscovered 
wrongdoing exists. Only exceptional cir- 
cumstances require an oral inquiry to be 
made of the outgoing trustee. 

(5) Special circumstances, notably in- 
solvency of the responsible parties, the 
request of the beneficiaries of the trust 
estate that no action be taken, the peril- 
ous financial condition of the trust estate, 
or the comparative high expense of legal 
proceedings, may either excuse perform- 
ance by the substituted fiduciary or put 
an end to his duty to act. 

(6) Devices designed to absolve the 
successor of liability, such as exculpatory 
clauses in trust instruments or decrees, 
or partial appointments, will rarely be 
given literal effect by the courts, and the 
prudent fiduciary should not rely there- 
on. On the other hand, a judicial settle- 
ment of the predecessor’s accounts 
affords additional, but not complete, pro- 
tection. 

(7) Careful dealing will often require 
the new trustee, as an added precaution- 
ary measure, to demand a complete audit 
of the prior administration, to examine 
the court records relating to the admin- 
istration of the estate of the deceased 
predecessor, or to make his own inven- 
tory and appraisal of the trust estate. 

In estimating the sufficiency of his 
performance of the duty to compel repa- 
ration by the wrongdoing predecessor, 
one thought should be uppermost in the 
mind of the new trustee: the burden is 
upon him to demonstrate, should the oc- 
casion arise, that he has met the require- 
ments of the law; it is not imposed upon 
the beneficiaries to show that he has not 
acted with the degree of prudence re- 
quired under the circumstances.*® 





over a trust unless his predecessor provided for an 
audit. 

58 The common law does not require the making of 
an inventory and appraisal of trust property. Statutory 
practices are discussed in 3 Bogert, Trusts and Trus- 
tees, sec. 597. 

59 3 Bogert, Trusts and Trustees, sec. 592; Godefroi 
on Trusts and Trustees, 4th ed., 272. 





Putting Insurance Into The Trust 


When Should Assignments of Life Insurance Policies Be 
Made Instead of Relying on Changes in Designation of 
Beneficiaries? 


By GUY B. HORTON 


Author of “Life Insurance Trusts, A Handbook for the Draftsman,” “Some Legal Aspects of Life Insurance 
Trusts,” “The Power of an Insured to Control the Proceeds of His Policies.” 


HE method of getting life insur- 
ance into a trust has had very lit- 
tle serious attention although it is 
one of the most important factors in the 
whole insurance trust transaction, natur- 
ally enough because the steps which 
cause a trust to function are the basis 
of the structure and if faulty, the whole 
may fail. Notwithstanding the obvious- 
ness of this, trusts are created daily by 
means which fail of accomplishing the 
purpose or, conversely, place obstacles in 
the way of accomplishing the purpose. 
One shudders at the immense sums put 
in jeopardy by this lack of information 
and care. 

Before we can compare the methods 
available, we must study the nature of 
each and even before that learn some- 
thing of the insurance which is to be put 
into the trust. 


Insurance Compared with Other Intangible 
Property 


Now this insurance which we choose 
to study is what lawyers call a chose in 
action, that is, a right or thing enforce- 
able at law, a claim against someone. It 
belongs to that large class of which stock, 
bonds, notes, and other contracts are 
examples, as distinguished from prop- 
erty we can see and handle. At the same 
time, insurance differs in two important 
respects from these other samples of 
intangible property. 


1. Insurance is a living thing, or to put 
it another way, it is a self-sustaining 
organism of intricate contract rela- 
tionships. Prior to the time the policy 
matures, the contract contains a ver- 
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itable bundle of rights—about divi- 
dends, borrowing, surrender, accelera- 
tion, disability, conversion, change of 
beneficiary, etc. These rights differ 
greatly in the policies an insured has 
in several companies and may differ in 
those he has in the same company. 
Some of them may be exercised by the 
insured of his own will; the exercise 
of others depends upon circumstances 
or requires participation by other per- 
sons. 


. Two parties are interested in the in- 


surance contract, ignoring the insur- 
ance company as not material in this 
connection. These two parties are the 
insured and beneficiary. The insured 
possesses ownership—in the normal 
case it is almost complete dominion. 
He may determine the use of the divi- 
dends; he may appoint someone to be 
the beneficiary at maturity; he may 
reduce the sum going to that person 
by borrowing; and he may bring the 
contract and the beneficiary’s hope of 
wealth to an end by surrender. His 
control is very real and complete. On 
the other hand, the beneficiary pos- 
sesses merely the right to receive the 
proceeds when the instrument matures, 
provided that right has not been taken 
away as it may be if the power to 
change the beneficiary has been re- 
served. The distinction between the 
ownership possessed by the insured and 
the right to receive possessed by the 
beneficiary is a real one even though 
the insurance may be payable to the 
insured’s estate. 


No other common subject-matter of a 
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trust has this living feature or the double 
personality. The existence of these two 
elements creates our problem and know]- 
edge of these factors reveals the solution. 


Methods of Including Insurance in a Trust 


The next thing we need to study is the 
nature of the two instruments employed 
to include insurance in a trust. They 
differ widely in purpose and effect. 

Assignment is the orthodox method of 
transferring choses or rights in action, 
i.e., the property rights in contracts, 
just as a deed is the orthodox means of 
transferring property in land. It operates 
immediately on execution and delivery 
and places the transferee or assignee in 
possession of all the rights, interests, and 
powers which previously belonged to the 
insured. By it, the insured is eliminated 
as owner and the assignee takes his place. 
The ordinary phraseology in use by law- 
yers is sufficient and an insurance com- 
pany is obliged, probably, to file any such 
document (except a partial assignment) 
presented to it and be governed by its 
legal effect. 

The designation of a beneficiary is not 
a transfer of anything. It is merely the 
appointment of someone to receive the 
proceeds at maturity. Nor does a change 
of beneficiary constitute a transfer; it 
merely is the revocation of one appoint- 
ment and the making of another. The 
insured retains all his rights including, 
if reserved, the power to designate some- 
one else. By provision in nearly all 
policies, the appointment does not be- 
come effective until endorsed on the 
policies by the company at its home office. 
The language of the appointment usually 
is dictated by the company which may 
decline to file a form not reasonably com- 
plying with its requirements. Sometimes 
there is the condition that the endorse- 
ment must be in the lifetime of the in- 
sured in order to be effective. 

The comparison of these two methods 
and the distinction between them have 
been well summarized by the United 
States Circuit Court of Appeals in this 
way.* 

The assignment of a policy and a 


* Mutual Benefit Life Insurance Company vs. Sweet, 
222 Fed. 200 (1915). 
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change of beneficiary are not the same, 
but different things. An assignment is 
a transfer by one of his property or 
interest to another. It rests upon con- 
tract and, generally speaking, delivery 
of the thing assigned is necessary for 
its validity. The power to change bene- 
ficiary is the power to appoint. The 
power of appointment must be exer- 
cised in the manner agreed upon in the 
contract of insurance. 


Finally, we need to know, or at least 
have in mind, the different forms of life 
insurance trusts. In ways that are ma- 
terial here, they are of two kinds: 1. 
Those that begin to function* when the 
policy matures; 2. Those that begin to 
function immediately. The common un- 
funded insurance trust belongs to the 
former class and the personal funded 
insurance trust and the business insur- 
ance trust are examples of the latter. If 
the functioning of a trust is delayed until 
some indeterminate time in the future, 
usually the insured’s death, the insured 
naturally desires to retain control of his 
policies until that time arrives. On the 
other hand, if the purpose of the trust 
requires active control by the trustee 
from the present moment, i.e., if the 
trustee has duties and benefits during 
the insured’s life, then the trustee must 
become the owner. 

Here then is the answer to our prob- 
lem, how best to include insurance in a 
trust: 


1. If the trustee is to have no interest 
in the policy other than to receive the 
proceeds when the policy matures (ex- 
cept the interest that it remain bene- 
ficiary until removed by exercise of 
right reserved or to remain perman- 
ently if no right to change is reserved) 
then designation of beneficiary is ap- 
propriate. 


* The word “function” is used here in the sense of 
active duties assumed by the trustee. However, in an- 
other very real sense the trust functions as to a policy 
from the moment it is included although before the 
insurance matures and is paid the trustee’s duties are 
not active. Until then, the trust res is the chose in 
action or the right to receive the proceeds, a very 
real right the possession of which by the trustee saves 
the transaction from invalidity as an attempt to dis- 
pose of property at death by means other than a will. 
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2. If the trustee is to have duties and 
benefits while the policy remains in 
force, assignment is required. 


Thus the problem solves itself when 
once we know the nature of insurance, 
the nature of the two routes to the trust, 
the nature of the trust, and the purpose 
to be accomplished. We can test our 
knowledge with confidence, always re- 
membering that insurance is being fitted 
into the trust, not the trust fitted to in- 
surance. 


Precautions Needed When Assignment 
Method is Used 


While the immediate task of solving 
the problem propounded has been per- 
formed, there are several questions so 
connected with the problem that they 
should be discussed. They have mostly 
to do with the assignment route. 


First. Before the assignment is exe- 
cuted, all beneficiaries of the policy must 
be eliminated, 7.e., the policy must be 
payable to the insured’s estate. Further- 
more, the elimination must be completed, 
which in nearly every policy means that 
the change of beneficiary must actually 
have been endorsed on the policy by the 
company. Of course if the beneficiary 
joins in the assignment, that will do, but 
prior elimination is clear-cut and better. 
Failure to eliminate all other interests 
before attempting to transfer the insur- 
ance to the trustee has created much 
trouble and left many life insurance 
trusts open to attack. The assignment, 
being effective immediately, leaves no 
power in the insured to accomplish the 
change of beneficiary even though he 
executed the request to change before he 
executed the assignment, since the bene- 
ficiary change is not effective until the 
endorsement has been made. The trustee 
who now possesses the ownership as 
result of the assignment cannot exercise 
the power because the trust does not give 
it to him, even if you believe a trustee 
can exercise the power to appoint. The 
policy remains payable to the prior bene- 
ficiary and she can enforce her rights to 
the proceeds. To be sure, the courts of 
some states have held that an assign- 
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ment by one having power to change 
beneficiary operates as a change and 
entitles the assignee to the proceeds, but 
in substantially all such decisions, the 
assignee was a creditor of the insured, 
thus involving a valuable consideration, 
not a mere substitution of a beneficiary 
as it is in most insurance trusts. 

The way out is not easily found by the 
lawyer or trust officer who has permitted 
his client to get into this situation and 
the result of any solution is not certain. 
If one’s legal imagination is good, he 
may try a change of beneficiary request- 
ed by the insured, joined in perhaps by 
the assignee trustee for good measure, 
on the theory that the act is part of the 
transaction and is merely to perfect the 
title. This meets squarely the obstacle 
that many of the older policies do not 
permit a change of beneficiary if the | 
policy is assigned. More careful lawyers © 
have the beneficiaries assign their inter- 
ests to the trustee, but this must be very 
skillfully done if the same people are 
cestuis of the trust, lest they release 
their rights in that, and of course this 
solution is impossible if some of the 
beneficiaries are minors or unborn. The 
dangerous consequences of lack of knowl- 
edge of insurance principles and law by 
trust officers reach the zenith here. 

The difficulty just described occurs 
commonly when the assignment is con- 
tained in the instrument which creates 
the trust. The moral is: never execute, 
or permit a client to execute, a trust of 
insurance which contains words of as- 
signment until it is certain that all bene- 
ficiaries of all policies have been elim- 
inated. 


Second. If the assignment method is 
adopted, care must be taken that the 
assignment do not convey the disability 
features, if any exist. In other words, 
exclude rights to disability income in 
drafting the assignment. Of course the 
draftsman of the trust instrument will 
provide also that the trustor reserves 
those features. Income for disability is 
for the benefit of the insured, not of the 
cestuis of the trust, and should be re- 
tained specifically. 


Third. An assignment must not be re- 
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vocable. A transfer with its strings held 
in the hands of the transferor hardly is 
a transfer. It is at most an arrangement 
by which a transfer will occur at death 
provided the owner does not change his 
mind, and such a transaction generally 
is testamentary and void. Or, reversing 
the situation, reservations in the trust of 
rights to deal with the insurance, even 
though the transfer is absolute, may 
have the same testamentary weakness. 
A California case* considered just this 
problem. The insured had assigned his 
policy to a friend provided she survived 
him, otherwise the assignment was to be 
void. He also reserved the right to can- 
cel the assignment without notice to or 
consent of the assignee. The court said: 


Conceding but not deciding that the 
sending to the home office of both 
copies of the assignment was sufficient 
delivery, nevertheless, measured by the 
foregoing indisputable standards, the 
conclusion seems irresistible that the 
attempted gift from C to appellant P 
fell short of completion. It was effec- 
tive only in event that appellant should 
survive the insured, and then only in 
the event that the insured did not exer- 
cise the reserved right of revocation. 
The assignment was not absolute or 
irrevocable in any respect; it was at 
most an attempted testamentary dis- 
position of the proceeds of a life insur- 
ance policy; and not being executed 
with the formalities required by law is 
of no binding force. 


To be safe, assignment should be used 
only when there is a finality in the trans- 
action and the assignor expects to step 
out of the picture. 


Fourth. Of course the assignment must 
be filed with the insurance company. Most 
policies contain a clause in legal effect 
like this: 


The company assumes no responsibil- 
ity for the validity of any assignment 
of this policy, nor will any assignment 
of this policy be recognized until it has 
been duly filed at the company’s home 
office. 


* Mutual Beneficiary Life Insurance Co. v. Clark, 
254 Pac. 306 (Calif. 1927). 
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If the trust instrument contains an 
assignment or can by any means be con- 
strued as an assignment, the first duty 
of the trustee is to give immediate notice 
of the fact—preferably by giving a copy 
of the instrument—to the insurance com- 
pany in order to prevent other parties 
acquiring equities in the insurance 
against the trustee and to prevent the 
insured dealing with it. 


Fifth. Neither assignment nor desig- 
nation of beneficiary should occur before 
the trust is created. A beneficiary which 
does not exist is no beneficiary and a 
policy without a beneficiary is not pay- 
able at all as a few older decisions say 
or is payable to the insured’s estate as 
the majority say; in any event, the trust 
fails so far as the insurance is concerned. 


Sixth. The trustee under either assign- 
ment or beneficial designation should be 
given the policy. To him custody of the 
evidence of title belongs and he needs the 
document to make prompt proof of claim 
to the proceeds when maturity comes. 
Also, delivery to the trustee may be an 
important element in preventing a testa- 
mentary interpretation of the transac- 
tion. No false idea of pleasing the client 
should prevent a trustee insisting on his 
right to possession. 


Seventh. An unusual case should be 
submitted to the insurance company and 
its advice taken as to the method. This 
should be done before the trust instru- 
ment is executed because the method is 
determined by that instrument and if 
wrong or inappropriate the mistake may 
be irreparable. The vast experience of 
life companies—some of which have 
made extensive study of the subject— 
should be utilized far more than it has 
been. Furthermore, in the uncertain or 
unknown state of the law on this new 
subject no action should be taken to 
which a single careful life company ob- 
jects. 


Eighth. In whatever manner the insur- 
ance is included, when once accomplished 
the primary obligation of the trustee is 
to those who are named beneficiaries of 
the trust and his immediate and con- 
tinued duties are to protect their interest 
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against the trustor as well as any others. 


Ninth. It must be remembered that in 
life insurance trusts, there are unusual 
possibilities and even probabilities of 
litigation and attack, directed first of all 
and in greatest violence to the steps 
taken to include insurance in them; of 
life insurance trusts hitherto created 
here probably is the most vulnerable 
point. Two and perhaps three classes are 
directly interested to overturn the trust 
or prevent the insurance from being in- 
cluded in it: Ist. The heirs of the in- 
sured who are not cestuis of the trust; 
2d. The cestuis of the trust who as heirs 
may receive the fund earlier if the trust 
is not sustained; 3d. The creditors if the 
estate is not solvent. The probability of 
litigation is increased by strong feeling 
between favored and ignored members 
of the family and these trusts generally 
are large enough to make fighting worth 
while. The reputation of both insurance 
and trust companies for conservative 
handling of the funds entrusted to them 
can be preserved best by avoiding proce- 
dure and disposition of which there can 
be any doubt. 


Summary 


1. Assignment should be the method se- 
lected when the insured desires to 
dispose absolutely and irrevocably of 
all legal incidents of ownership and 
the performance of the trust requires 
that the trustee be in position to deal 
with it as owner. Except in business 
insurance trusts and in personal trusts 
created for others as a gift, there is 
not much occasion for the assignment 
method. 


. Designation of beneficiary should be 
the method selected when the trust 
does not begin to function until the 
insured dies, and until then the in- 
sured desires to deal with his insur- 
ance as his own. This is the case in 
most personal unfunded trusts. 


. In making the assignment, care should 
be taken to eliminate first all bene- 
ficiaries, to retain disability rights, to 
omit power to revoke, and to notify 
the insurance company. 
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4. Neither method must be undertaken 
before the trust has been created. 


. The trustee should hold the policy and 
must zealously protect the cestuis of 
the trust even against the trustor. 


. Ask the advice of the insurance com- 
pany in cases having unusual features 
and do so before the trust instrument 
is completed. 


New Life Insurance in April 


New life insurance production for April 
was 7.6% less than for April of 1934. For 
the first four months of this year, the cumu- 
lative total was 5.2% greater than the 
amount for the corresponding period of last 
year. 

These facts were revealed by a report for- 
warded by The Association of Life Insurance 
Presidents to the United States Department 
of Commerce for official use. The report 
summarized the new business records, ex- 
clusive of revivals, increases and dividend 
additions, of 42 companies having 83% of 
the total life insurance outstanding in all 
United States legal reserve companies. 

For April, the total new business of all 
classes written by the 42 companies was 
$733,870,000 against $794,495,000 during 
April of 1934. New Ordinary insurance 
amounted to $468,187,000 against $511,915,- 
000—a decrease of 8.5%. Industrial insur- 
ance amounted to $228,188,000 against $220,- 
366,000, an increase of 3.5%. Group insur- 
ance was $37,495,000 against $62,214,000, a 
decrease of 39.7%. 

For the first four months, the total new 
business of these companies was $3,046,862,- 
000 this year against $2,895,653,000 last 
year. New Ordinary insurance amounted to 
$2,062,299,000 against $1,898,266,000, an in- 
crease of 8.6% Industrial insurance 
amounted to $868,721,000 against $842,397,- 
000, an increase of 3.1%. Group insurance 
amounted to $115,842,000 against $154,990,- 
000, a decrease of 25.38%. — 


Tax Waiver Certifications 


The New York Stock Transfer Associa- 
tion has prepared, for the use of its mem- 
bers as a supplement to the Stock Transfer 
Guide and Service a new booklet entitled 
“Certification Forms for Waiver of Federal 
and New York State Stock Transfer Tax.” 
Commerce Clearing House, Inc., Chicago, 
are the publishers. 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 


ship in this country, is today a 





trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose — the care and manage- 


ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 
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The “Annuity Purchase Fund” 


An Outline of the Function of the Corporate Trustee in Assuming 
Custody of Pension Reserves 


By L. G. HANMER, 
Manager, Pension Department, Johnson & Higgins of California. 


the facilities of a corporate trustee 

might be properly utilized in con- 
nection with a pension plan, it must be 
recognized that there are three separate 
functions to be performed. With respect 
to each function, the responsibility rests 
upon a separate organization. 

The first function is the necessity of 
providing adequate funds. This rests 
squarely upon the shoulders of the em- 
ployer corporation. 

The second function is the safekeep- 
ing, investment, reinvestment and ac- 
counting for these funds. This rests 


I the majority of instances, where 


squarely upon the shoulders of the cor- 


porate trustee. 

The third function is the granting of 
an annuity (a) of such amount and under 
such conditions as may be prescribed by 
the conditions of the employer’s benefit 
plan, and (b) in exchange for a cash 
payment by the trustee at the rate pre- 
scribed by the then current schedule of 
annuity premiums. This rests upon the 
shoulders of some life insurance com- 
pany. 

Once an employer corporation has con- 
cluded that there may be practical and 
justifiable reasons for the establishment 
of a pension plan and suitable provision 
has been made for the systematic appor- 
tionment of the necessary funds to that 
purpose, then it becomes time to enlist 
the facilities of the corporate trustee and 
the employer corporation, no less than the 
corporate trustee, should be in sympathy 
with the presumption that no trust func- 
tion should be permitted to endure beyond 
the period of active employment of any 
beneficiary concerned. 

There are many instances of existing 
pension trusts in which the corporate 
trustee not only performs the function 


of safekeeping and accumulation of re- 
serves, but also acts in the capacity of 
a disbursing agency for the ultimate dis- 
tribution of pension payments to the 
individuals concerned and/or other con- 
tingent beneficiaries far into the future. 

Obviously the corporate trustee in such 
instances does not presume to underwrite 
the mortality hazard involved in such an 
undertaking, and proposes merely to draw 
upon accumulated funds at a specified 
rate for an indefinite period, and for an 
unknown aggregate amount with respect 
to each individual concerned. Any such 
procedure is necessarily unscientific and 
would, in fact, be speculative were it not 
generally a condition of such an agree- 
ment that the corporate trustee accepts 
no responsibility for insufficiency of 
funds, which risk is transferred to the 
beneficiary—while the employer corpora- 
tion has the option of providing any 
degree of sufficiency with respect to all 
or any part of the funds as may be 
deemed expedient at such future date as 
the insufficiency might be apparent. 

It is probable that such trust arrange- 
ments were entered into by the employer 
corporation and the corporate trustee 
without a complete understanding of the 
normal functions of the three interested 
parties, i.e., employer corporation, cor- 
porate trustee, grantor of annuities. 

Sometimes a decision on the part of 
the employer corporation to utilize the 
facilities of a corporate trustee has re- 
sulted from the belief that investment 
latitude would appreciate the funds at 
a greater rate than is normally antici- 
pated by life insurance companies, and 
that under such condition smaller sums 
allocated to pension account would fulfill 
the conditions of the benefit plan. It has 
undoubtedly been assumed in some such 
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instances that the proposed benefits were 
in the nature of gratuities and that lati- 
tude for amendment and_ revocation, 
which could be incorporated in the so- 
called “pension trust agreement” was 
“good business,” and could not otherwise 
be had. It may have appeared to some 
employer corporations that they could 
profit by speculating on the longevity of 
the ultimate beneficiaries. 


Whatever the purpose of such an 
agreement, and all of these arguments 
are not without some shadow of reason- 
ableness, whatever hazard may be in- 
volved has invariably been passed on to 
the ultimate beneficiary, and experience 
has evidenced that pension undertakings 
in which there is permitted any element 
of doubt on the part of the beneficiary 
as to the ultimate fulfillment of the con- 
ditions of the plan, automatically waives 
one of the presumed, practical advan- 
tages of a pension plan, and that is, em- 
ployee confidence and sense of security. 

In undertaking to outline a practical 
procedure to be followed in non-legal 
terminology, for publication in a fiduciary 
magazine, and for consideration by men 
experienced in the law of trusts, the 
writer asks the tolerance of his reader 
to the degree that he is striving to de- 
velop a procedure rather than the instru- 
ment by which it may be carried out. 


Illustration of Procedure 


Let us consider a homely illustration 
of what we mean by procedure. We have 
a given employment situation involving, 
say, one hundred people of assorted ages 
and working under such conditions that 


the theoretical average ‘“man-year” 
requisites for human depreciation reserve 
may be $73.50 per man per year. Under 
such conditions, $7,350 a year would 
necessarily be set apart from each year’s 
operations as a human depreciation re- 
serve. Let us assume that it was locked 
up in a tin box. Year after year this pro- 
cedure would be followed. 


It might be that the oldest employee 
in that particular employment situation 
was now 55, so that 10 years would 
elapse before he arrived at retirement 
age of 65, and meanwhile there would 
have accumulated in that tin box, exclu- 
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sive of interest, $73,500. That man, in 
fact, might never live to reach 65 and 
another man who is almost the same age 
would in that year come up for retire- 
ment. 

If the conditions of the benefit plan 
were such that the individual was en- 
titled to a life income of, say, $40 per 
year for each year of service that he had 
rendered, and if such man had been in 
the company’s employ for an aggregate 
of 25 years, at the time of retirement 
such a man would be entitled to a life 
income of $1,000 per year. 

Theoretically, an individual, male, re- 
tired at age 65, is supposed to live about 
121% years after retirement, consequent- 
ly he is entitled to receive an aggregate 
sum of $12,500. 

There are two procedures which could 
be followed. 

The first is characteristic of many 
existing pension trusts, and that is, for 
the custodian of the tin box to dip into 
it and take out $83.33 a month, month 
after month, and year after year, and 
transmit it to the individual wherever 
he might be. Obviously they might do 
this for only six months, because he 
might only live that long, or they might 
do that for three hundred and sixty 
months, during which interval many 
other individuals would have come to re- 
tirement age and a determination of the 
sufficiency of the funds in the tin box 
would be beyond the bounds of human 
ingenuity. 

The second procedure, and the one 
which we are recommending as the most 
practical, is to draw out of the tin box 
$9,716, which sum although not definitely 
established as being applicable at all 
times in the future, may be said to be 
the present equivalent of the cost or 
“single premium” for a guaranteed life 
annuity of $1,000 a year, payable at the 
rate of $83.33 per month. 

With the delivery of this annuity con- 
tract to the individual concerned, the 
custodian of the tin box is under no fur- 
ther obligation and cannot be called upon 
by that individual, his heirs or assigns 
at any time for any further payment or 
the performance of any act whatsoever. 

Now it is obvious that no employee of 
a given employment situation who may 
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ultimately be eligible to receive a pension 
is less than, say, 20 years of age, and 
consequently with respect to no living 
individual has the custodian of that tin 
box any possible responsibility that can 
endure beyond a period of, say, 45 years, 
being the maximum service period in 
which pension credits may accrue. (Some 
well-designed pension plans automatical- 
ly establish a limit of 35 years, it being 
understood that pension credits do not 
commence to accrue to any individual un- 
til he may have attained the age of 30 
years. ) 
Question of Employee Cooperation 

The question of pension trusts and the 
utilization of corporate trustees for the 
custody and disbursement of the funds 
has been complicated by the growing 
tendency, a very proper tendency in fact, 
to make pension plans cooperative; that 
is, to make it a condition of the under- 
taking that the employee allocates a cer- 
tain proportion of his earnings to the 
pension fund and in consideration of his 
doing so, the management undertakes to 
allocate certain specific, or undetermined, 
amounts to the pension fund to supple- 
ment the amount of annuity that may 
thereby be granted. 

We feel that with the imminence of 
the pending Federal legislation under 
which “social security” is presumed to 
be provided, particularly to the great 
majority of employed individuals whose 
normal earnings are less than $3,000 a 
year, there will be less tendency toward, 
if not actual elimination of, the coopera- 
tive idea in so far as private pension 
plans are concerned. 

We feel that since Federal pensions 
are to emerge from accumulated taxes 
based on industrial payrolls, presumably 
to be shared on a fifty-fifty basis between 
employer and employee, and that there is 
a continuing need in practically all em- 
ployment situations for group life insur- 
ance of one form or another, and/or 
group accident and health insurance, to 
which employees are expected to sub- 
scribe to some extent, it is no longer 
necessary or practical to enlist their co- 
operation in connection with the provid- 
ing of the necessary funds for the pri- 
vate pension plan. 
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It has been said that the institution of 
a Federal social security program would 
tend to “divest management of the last 
remaining vestige of dignity and control 
in its relations with its employees.” Ex- 
perience in England and_ elsewhere, 
where such programs to some degrees are 
operative, indicates that management 
can overcome this disadvantage by the 
institution of a private, supplementary 
plan whereby benefits more consistent 
with the needs of the individuals may be 
granted, which benefits, directly or in- 
directly, may then be related to the qual- 
ity or duration of the service rendered. 

It is believed that a great many of the 
better and more stable industrial organi- 
zations in this country will find it desir- 
able and practical to establish private 
supplementary plans for this purpose, 
and since the amounts by which the Fed- 
eral grants need to be supplemented are 
relatively small as contrasted to the total 
pension, management will undoubtedly 
find every practical reason for assuming 
the sole responsibility for the provision 
of the necessary funds. 


Reverting again to the character of the 
undertaking of the corporate trustee in 
such an instance, it may now be apparent 
that what we strive to create is a fund 
rather than a trust. 

The custodian of this tin box, or fund, 
must be vested with certain powers, how- 
ever, not the least of which is a stipula- 
tion that moneys once allocated to the 
fund may not be applied to any other 
purpose than that for which the fund 
was created. It also is necessary that the 
moneys in this tin box be not allowed to 
accumulate dust through inactivity, but 
must be put to proper economic uses and 
be appreciated by normal interest in or- 
der that the benefits that may ultimately 
accrue shall be as high as is consistent 
with sound investment policy. 

It is to be noted that moneys once de- 
posited in this fund are in no sense al- 
located to specific individuals, but title in 
the fund may be said to be vested in a 
group of individuals “as their interest 
may appear” with respect to which inter- 
est the conditions of the employer’s bene- 
fit plan are the determining factor and 
the trustee is the sole judge. 
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Since the responsibility for the suffi- 
ciency of the fund rests squarely upon 
the shoulders of the employer corpora- 
tion in every instance, his periodic de- 
preciation reserve requirements for the 
granting of specified benefits, depend 
upon the net income of the fund as well as 
upon the other controlling factors of 
mortality and employment stability. Ob- 
viously, if moneys allocated to this fund 
earn no net interest, after taxes and 
administration fees; his contribution to 
reserve is at a higher annual rate than 
it would be if, for instance, 4 per cent. 
gross, or 3% per cent. net, interest was 
available for credit to this fund. There- 
fore, such interest as may accrue to the 
fund, representing as it does a net credit 
against the employer corporation’s oper- 
ating cost, takes the form of contribu- 
tion to the fund, exactly as principal 
sums act as contributions to the fund, 
and proper means must be provided 
whereby these interest increments, after 
taxes and other charges, may be so 
treated. 

It is generally considered practical to 
draw the trust instrument in such fash- 
ion as to give the donor, i.e., employer 
corporation, the right to nominate an- 
other custodian, be that custodian an- 
other trustee group, or be it an insurer, 
under the stipulation that such payee is 
to be bound by substantially the same 
limitations as to the ultimate benefi- 
ciaries, but it should give the donor no 
right of repossession of any moneys that 
may once be allocated to the fun. 


“Annuity Purchase Fund” 


It certainly clarifies one’s understand- 
ing of this procedure if, instead of re- 
ferring to the fund as a “pension trust” 
or a “trust fund,” it be identified as the 
“Annuity Purchase Fund.” 

Then it becomes apparent that the 
trust agreement may terminate from any 
one of the several circumstances which 
might arise to justify such termination, 
but it makes possible that there shall be 
a stipulation in the instrument that the 
trustee fulfills all of the conditions of 
the trust by the apportionment of the 
moneys that are in the Annuity Pur- 
chase Fund at the time of such termina- 
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tion to the purchase of annuities from 
an acceptable insurer. These take the 
form of “deferred annuities” representa- 
tive of service credits which may have 
accrued to the individuals concerned up 
to the time of the termination, and pro 
rata as the sufficiency of the fund may 
permit. 

Where an undertaking of this kind is 
not cooperative, and unless it be other- 
wise provided (which is not practical if 
adequate group insurance may be car- 
ried), no rights in this fund are vested 
in the estate or any beneficiary of any 
individual employee whose death might 
occur prior to his having fulfilled the em- 
ployment conditions of the benefit plan 
that would have vested him with a right 
to a pension. 

In the event of the termination of em- 
ployment by or of a potential beneficiary, 
except after long service, no equity in 
this fund with respect to that individual 
must be recognized by the trustee. It is 
considered practical, however, in many 
employment situations to establish some 
ruling by which employees whose serv- 
ices terminate voluntarily or involuntar- 
ily (within certain limitations) prior to 
retirement age, but after having ren- 
dered twenty or more years of satisfac- 
tory service, shall have vested rights to 
an ultimate annuity equivalent to the 
service credits which may have accrued 
by that time. 

To the layman this may appear a com- 
licated condition. Let me try to explain. 
If an individual employee, who started 
with an organization at 30 years of age 
and served them well in what may be 
later be a discontinued department up to 
his age of 50, were not to be vested with 
such service credits, it is probable that 
he would be ineligible to anything more 
than the Federal grant after he had 
rounded out the remaining 15 years of 
service in some other employment situa- 
tion. To avoid the inference that man- 
agement contemplated “firing elderly 
employees to escape pension responsibili- 
ties,” a provision which prevents man- 
agement from divesting the individual of 
his service credits at advanced ages or 
after reasonable service, is desirable and 
practical. 
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From the trustee’s point of view, the 
fulfillment of this provision is very 
simple, particularly where the granting 
of annuities is not a function of the 
trustee but of an insurance company. 
The trustee under such an arrangement, 
upon written authority by the employer 
corporation, charges the Annuity Pur- 
chase Fund with that sum which is then 
currently acceptable to the insurance 
company as the single premium for a 
“deferred annuity” in an amount as es- 
tablished by the accrued service credits, 
but not payable to the individual until 
his attainment of normal retirement age 
(65). The delivery of this deferred an- 
nuity contract with the termination of 
employment terminates the trustee’s ob- 
ligation to the beneficiary as of that date 
and fulfills the conditions of the em- 
ployer’s benefit plan. 


Definite Obligations of Trustee 


Thus it appears that the obligations of 
the trustee with respect to any benefi- 
ciary are definite and of limited duration 
as to time under any conditions that may 
arise; for instance: 


a) Death—no obligation. 


b) Severance or dismissal—the payment 
of a cash single premium to the in- 
surer in full satisfaction of any 
accrued beneficial interest of the in- 
dividual. 


Termination of trust agreement for 
any reason — a cash payment equiv- 
alent to the single premium for 
deferred annuities in favor of each 
individual then recognized as having 
service credits accrued under the con- 
conditions of the employer’s benefit 
plan, pro rata and up to the then ag- 
gregate of the Annuity Purchase Fund. 


The retirement or pensioning of an 
employee—a cash payment equivalent 
to the single premium then promul- 
gated as applicable to an annuity of 
the type and amount prescribed by the 
conditions of the employer’s benefit 
plan. 


No discretionary obligations as to dis- 
bursements need be imposed upon the 
trustee and under current conditions no 


discretionary obligations need be im- 
posed on the trustee as to investment, 
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except within very narrow limits. Secu- 
rity of principal and reasonable interest 
is more to be desired than potential, 
speculative increment which renders the 
sufficiency of the fund difficult of advance 
determination. Consequently the invest- 
ment clauses of the trust instrument 
may well stipulate such limitations as— 


“(a) Not less than twenty-five per cent. 
(25%), nor more than fifty per cent. 
(50%) of the trust property must 
be invested in United States Gov- 
ernment Bonds; 


Not more than twenty-five per cent. 
(25%) must be invested in State, 
County and Municipal Bonds of 


The balance of the fund, but not 
more than fifty per cent. (50%), to 
be invested in such other first-grade 
securities as are authorized by the 
-Insurance Departments of the States 
of New York and Massachusetts for 
the investment of life insurance 
company funds. 

“Within these limitations the Trustee 
shall have full power to buy, sell, ex- 
change, and otherwise deal with the trust 
properties as fully and completely as any 
individual might deal with his own prop- 
erties, provided, however, that the Trustee 
shall obtain the Corporation’s approval of 
any sales, purchases, or exchanges made 
by the Trustee, but the Trustee shall de- 
cide whether the Corporation’s approval 
is reasonably available for such purpose 
at any time, and any persons dealing with 
the Trustee shall accept as conclusive the 
statement of the Trustee that the Cor- 
poration’s approval is not reasonably 
available and that, therefore, such ap- 
proval is not necessary.” 

Trust fees and other expenses in so 
far as they can be anticipated, neces- 
sarily become a determining factor in 
the sum necessarily charged to deprecia- 
tion reserve by the employer corporation, 
and provision is necessarily made in the 
trust instrument after agreement upon 
this point that such fees and other ex- 
penses, including if necessary a termina- 
tion charge, are collectible from the fund 
and become a prior claim against it. 

The donor of such a fund, where he 
has no right of repossession and where 
the moneys are allocated specifically for 
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the future purchase of annuities as serv- 
ice credits, anticipates considering his 
contributions as necessary operating ex- 
pense and, therefore, non-taxable as in- 
come. Reasonable consideration of the 
taxability of income accruing to the fund 
itself must be given, and whereas such 
taxes would be payable for the account 
of the fund by the trustee, they are di- 
rectly or indirectly chargeable to the 
donor of the fund through his necessity 
of making up such shortage as thereby 
results in order that the ultimate ag- 
gregate of the Annuity Purchase Fund, 
or “contents of the tin box,” shall be suf- 
ficient to fulfill the conditions of the 
benefit plan. 

As a practical matter, the donor should 
have a voice in the selection of the in- 
surance company from whom the ulti- 
mate annuities are to be purchased. 

Where the donor of such a pension An- 
nuity Purchase Fund happens to be a 
banking institution or trust company, 
such annuity purchases may be made 
from several insurance companies—pos- 
sibly customers of the bank to whom the 
donor would like to “give some business.” 

In other instances it may appeal to 
the employer corporation to enter into 
an agreement with some one insurance 
company to purchase all of the necessary 
annuities from that company in consider- 
ation of an agreement by the insurance 
company to grant to such purchaser un- 
der such contract benefits through divi- 
dends or otherwise according to “experi- 
ence” as related to expectancy and within 
such limitations as may be prescribed 
by the insurance laws as to the treat- 
ment of such annuitants as a group. 

In any event the employer corporation 
deals at no material disadvantage in thus 
purchasing individual annuities at then 
current rates in the open market, for 
the reason that normal competition 
among the many reliable insurance com- 
panies who specialize in individual an- 
nuities and do not write group annuities 
should establish a close market. It rarely 
happens that a pension benefit plan is 
instituted coincidentally with the estab- 
lishment of a new business, and prac- 
tically all accounts of this kind that may 
be available to corporate trustees for 
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many years to come will, as in their own 
cases, relate to groups of individuals of 
varying periods of service and for whom 
no previous reserves have been created. 

In many such instances there will be 
organizations who already have a number 
of individuals on pension or part salary, 
or some other form of retirement allow- 
ance, or who have many individuals who 
have already passed normal retirement 
age and to make for the efficiency of the 
organization, this group should be im- 
mediately replaced. 

It would be apparent to such manage- 
ments, once they have given enough 
serious thought to the benefit question, 
that the immediate retirement of these 
superannuated individuals is good busi- 
ness, and it should also be apparent to 
them that taking the other retired in- 
dividuals off of the pay-roll would be 
good accounting. 

Obviously, if in such instances there 
had existed a “tin box” in the past, few, 
if any, managements would undertake to 
“beat the game” by disbursing monthly 
allowances from this tin box, but would 
much prefer to draw against the contents 
of the tin box such sums as might be 
necessary to enable them to purchase 
for, and deliver to the individuals, a 
proper annuity contract as a complete 
discharge of the unfulfilled remainder of 
their obligation. 

Banking institutions, in particular, it 
is hoped, will see the propriety of charg- 
ing surplus with such sums as may be 
necessary to grant annuities to the al- 
ready superannuated, since what should 
have been in the tin box has found its 
way into surplus and it may as well be 
recognized in that light. Other organiza- 
tions less accustomed to looking upon 
surplus as a proper source of such funds, 
may find it necessary, or expedient, to 
seek other means for taking care of those 
who are already on pension, but as soon 
as these existing inequalities have been 
ironed out, the normal functioning of the 
Annuity Purchase Fund will prove auto- 
matic and eminently satisfactory to all 
concerned, and with experience and the 
passage of time its functioning may well 
become a normal condition of industrial 
procedure. 
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Trust-Bar Relations Constantly Improving, But Much Is Left 
To Accomplish, Says Chairman of American Bar 
Association Committee 


apolis, Chairman of the American 

Bar Association’s Committee on 
the Unauthorized Practice of the Law, 
in expressing to the Corporate Fiduci- 
aries Association of Minnesota his appre- 
ciation of the opportunity of addressing 
a meeting of that organization on April 
11 referred to the occasion as “significant 
of the relationship which is constantly 
becoming more pleasant, more cordial, 
and more cooperatively constructive be- 
tween an ancient and honorable profes- 
sion and a young, a great and rapidly 
growing business.” 

Continuing, Mr. Houck said: 

“Our objective is, and must be, the 
same ;—service to the public of a char- 
acter wholly in the public interest. 

“Our activities must inevitably inter- 
twine; for, often, the client of the pro- 
fession and the customer of the business 
coincidentally needs what both the lawyer 
and the trust officer has to offer him. 

“Obviously, where two agencies must 
so constantly coordinate their activities 
and services for the benefit of one who 
calls upon, and expects, and is entitled 
to, the best which each, and both, can 
afford him, suitable results can follow 
only from intelligent, understanding, and 
unfettered cooperation. This result can- 
not, we may be sure, be attained if the 
agencies distrust each other; attempt to 
work together with a mental reserve of 
doubt, hostility, enmity, jealousy, or a 
desire to profit at the expense of the 
other. Neither will win the public favor 
unless each forgets all except the inter- 
ests and welfare of the client and the 
customer. 

“IT know I am speaking somewhat 
idealisticly; that I am holding high the 
torch. I know that the tally falls far 
short of the goal. Yet, however ill the 
performance compares with the ideal, I 
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know excellent, if not entirely satisfac- 
tory, progress is being made. Rome was 
not built in a day. Perfect accord be- 
tween my profession and your business 
cannot come over-night. But we are from 
day to day becoming more the sort of 
team we must become to haul the load 
the public is placing upon, not one of us, 
but both of us. 


Response to Public Need 


“Your origin and development is, rela- 
tively, very recent. They were, and still 
are, responsive to the demands and neces- 
sities of our modern times and of the re- 
quirements of our modern people. The 
services of the administrator of estates, 
and of the trustee, were once satisfac- 
torily performed by individuals. This is 
no longer so. You have come _ into 
the scheme of things not by main force 
and brute strength but in response to a 
demand so irresistible as to brook no 
interference. The public needs will always 
be served; and when an old instru- 
mentality fails to entirely satisfy, a new 
one always soon supersedes it. There 
need be no apology for your existence. 
There should be no criticism of your tak- 
ing over the field. You owe what you are 
to evolution; not to piracy. 

“One of your most highly regarded 
trust officers said with respect to this 
matter: 


‘The corporate fiduciary has come in- 
to being in response to a public need 
and demand. That need was for a fi- 
duciary with continuous existence, not 
limited in life and physical strength 
as is an individual: a fiduciary, from 
its capital, able to respond to any loss 
through error or malfeasance; a fi- 
duciary with a vital interest in build- 
ing up and maintaining a reputation 
for faithful performance of its trust 
functions; a fiduciary learning and 
profiting by continuous experience in 
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the better management and conserva- 
tion of funds in its hands, and pro- 
tection of individuals entrusted to its 
care. That this need was real and great 
is abundantly shown by the quick and 
ever-increasing use of corporate fi- 
duciary service by the public.’ 


“Yet, the initial steps by which you 
supplanted the individual were not con- 
ducive to accord between the old and the 
new. To a considerable extent, in the old 
order, lawyers were the individuals who 
performed the functions of administrator 
and trustee. Perhaps, it is more accurate 
to say that the duties of executor and 
trustee absorbed much of the time and 
activities of many lawyers. When you 
came, those functions left him and went 
to you. 

“No one can seriously contend that the 
purely administrative acts of the ad- 
ministrator and trustee constitute the 
practice of law. Nor can one reasonably 
assert that an individual, whether law- 
yer, or not, has any divine or inalienable 
right to continue to do those administra- 
tive acts inadequately in those cases in 
which another instrumentality can do 
them better in the service of the public. 

“IT thoroughly concur in the analysis 
of the matter expressed by the same trust 
officer whom I quoted a moment ago: 


‘To whatever extent lawyers engaged 
in the past in this purely business 
work, they were in competition with the 
individual for the appointment. Today, 
the corporate fiduciary, having evolved, 
is like the lawyer who seeks that busi- 
ness, in competition with the individual 
for appointment to handle that business 
part of estate and trusts. Whatever 
competition there may be said to exist 
between lawyers and corporate fidu- 
ciaries for the business of executor and 
trustee, exists only when the corporate 
fiduciary and the lawyers both seek 
the appointment which would otherwise 
go to some individual of the general 
public and to which neither the law- 
yer nor the corporate fiduciary has any 
exclusive claim. 

‘Obviously, the competition between 
the corporate fiduciaries and the in- 
dividual lawyers for fiduciary appoint- 
ments is not a competition with lawyers 
in their right as members of the 
—-- = 
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“Still, I suppose, the natural human 
reaction of the individual, even though 
he be no more human than a lawyer, de- 
prived of a lucrative business, was re- 
sentment, jealousy, open hostility, and, 
generally, a condition not at all con- 
ducive to accord between members of the 
old profession and of the new business. 

“Perhaps it was also natural for the 
struggling new industry to meet attack 
with counter attack; and for it to select 
as the most effective counter-attack a 
spear-head thrust into the reservation 
set aside for those licensed to practice 
law. 

“There was no more merit in the law- 
yer’s claim to be free from interference, 
or competition, when he sought to serve 
as administrator and trustee than there 
was in the attempt of most of the early 
trust companies to practice law. The 
lapse of time, the gaining of experience, 
have, now, profited both. The warriors 
have passed on; have grown old and re- 
tired; or have gained true perspective. 
Both now know that peace brings greater 
rewards than war. 

“But neither the profession or the 
business should deceive itself. The trust 
company did not force the individual to 
surrender what he once thought was his 
right to be administrator or trustee. Nor 
did the lawyer drive the trust company 
out of the reservation set aside for the 
licensed practitioner. Whatever the ap- 
parent form, no matter who did the 
shouting or exulted in the victory, it was 
the public that stood in the trenches and 
manned the guns. 

“Trust companies never would have 
originated, never would have developed, 
and would have soon succumbed, had not 
the public’s interest in them, and their 
services, given them succor. On the other 
hand, they would still be practicing law, 
had the public desired that they do so. 

“Tt is not mere chance that the prac- 
tice of law is a licensed profession and 
confined to those entitled to the license. 
There is the soundest of reasons and the 
most substantial public interest behind 
the licensed bar. 

“One of our finest Supreme Courts, the 
Supreme Judicial Court of Massachu- 
setts, in an opinion as lately rendered as 





Tried aD 


UNCHANGING CHARACTER 


The facilities of The Northern Trust Company to 
render all types of fiduciary service have increased 
steadily through forty-five years. Yet in character 
and identity this institution has not changed since its 
founding in 1889. Your correspondence is invited. 


THE NORTHERN TRUST COMPANY 


NORTHWEST CORNER LASALLE AND MONROE STREETS, CHICAGO 


January 30, 1935, said: 


‘The practice of law is personal. It is 
open only to individuals proved to the 
satisfaction of the court to possess suf- 
ficient general knowledge and adequate 
special qualifications as to learning of the 
law and to be of good moral character. 
After one has been sanctioned in these 
respects, the oath as an attorney must 
be taken, whereby one becomes an officer 
of the court and subject to its discipline 
for violation of his obligations even to the 
extent of removal from his office. A dual 
trust is imposed on attorneys at law; 
they must act with all good fidelity both 
to the courts and to their clients. They 
are bound by canons of ethics which have 
been the growth of long experience and 
which are enforced by the courts. The re- 
lation of an attorney to his client is pre- 
eminently confidential. In addition to 
adequate learning, it demands on the part 
of the attorney undivided allegiance, a 
conspicuous degree of faithfulness and 
disinterestedness, absolute integrity, and 
utter renunciation of every personal ad- 
vantage conflicting in any way with the 
interests of his client. Only a human 
being can conform to these exacting re- 
quirements. Artificial creations such as 


corporations cannot meet these prere- 
quisites. 


‘The work of the office lawyer is the 
groundwork for future possible contests 
in court. It has profound effect upon the 
whole scheme of the administration of 
justice. It is performed with that pos- 
sibility in mind, and otherwise would 
hardly be needed. * * * It is of importance 
to the welfare of the public that these 
manifold customary functions be per- 
formed by persons possessed of adequate 
learning and skill, of sound moral char- 
acter, and acting at all times under the 
heavy trust obligation to clients which 
rests upon all attorneys.’ 


“In an even more recent opinion, the 


court states: 


‘The reason for limiting the practice 
of law, is, first and foremost, the pro- 
tection of the public. As the general pub- 
lic must necessarily be ignorant,to a large 
extent, of the lawyer’s qualifications, 
it is to the public interest and safety 
that before being permitted to engage in 
the practice of law, he should possess 
certain tests as to learning and morality. 
In this connection, it is pertinent to say 
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also that the time of the courts would be 
unnecessarily consumed if ignorant and 
unskilled pleaders and practitioners were 
allowed to cohduct cases in court. 

‘The relationship of attorney and client 
is that of trust and confidence of the 
highest degree. This grows out of the 
very nature of the work. Anything that 
militates against this relation should be 
discouragea, and where possible, pro- 
hibited. Any control over the attorney by 
any other than the client is destructive 
of this relationship.’ 


Accord Becoming Constantly More Complete 


“But this is largely beside the point. 
We have come along the road, together, 
so far that you no longer assert, or de- 
sire, the right to practice law; and we 
no longer assert, or desire, the right to 
your exclusion, to serve as trustees or 
administrators of estates. 

“We are each learning to know, under- 
stand and admire the other. We break 
bread together in comfort, with pleasure, 
and to a common and mutual advantage. 
Our accord is becoming constantly more 
complete ;—witness the numerous Dec- 
larations of Principles and similar agree- 
ments; and the cordial relations existing 
between the Committee on the Unlawful 
Practice of the Law of the American Bar 
Association and your Committee on Co- 
operation with the Bar. 

“T, again, find the matter summarized 
excellently in the public address of one of 
your brother trust officers: 


‘The New York trust institutions do 
not practice law. They could not do so, 
even if they so desired, because there 
is a penal statute in New York against 
corporations practicing law. But we 
have no desire to practice law if we 
could. We do not draw wills, nor have 
we any desire to do so. We do not fur- 
nish our own attorneys for this pur- 
pose, nor have some other attorney do 
so at our expense. We do not draw 
trust agreements, nor have it done at 
our expense, although many lawyers 
hold the opinion that being a party to 
the trust agreement and having the 
duty of administering it, we do have 
the right to draw trust agreements, or 
to have them drawn. It is not only our 
practice, but our desire, to have the 
will and trust agreement drawn by the 
testator’s or grantor’s own attorney, or 
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one of his own selection, and we so in- 
sist. It is the practice in New York, 
and has been for many years, for the 
trust institution to retain, wherever 
possible, the counsel for the testator or 
grantor as counsel for it, in legal mat- 
ters growing out of the appointment.’ 


“I think we are ‘over the hump.’ The 
most important things, and those of 
greatest consequence, have been largely 
disposed of. Notwithstanding this, there 
is much left to accomplish; and need for 
constant policing and counselling to- 
gether. 


What Constitutes Practice of Law? 


“While we agree that the practice of 
law is for the lawyers alone, we do not 
always concur as to what is the practice 
of law. This is the problem which gives 
me concern; and of which I want to re- 
lieve myself this evening. 

“It would be no compliment to you if 
I be not entirely honest and frank with 
you. I shall be so. I may even be blunt; 
because I know your appreciative interest 
will shield me from misunderstanding. 
Let us proceed with the journey pace by 
pace. 

“Who shall be the customer’s lawyer? 
How shall he be selected? Shall he be the 
lawyer regularly, or commonly, retained 
by the trust company; or one selected by 
it? We both, unhesitatingly answer, No! 

“Shall the attorney be the attorney for 
the testator, or trustor, or one selected by 
him? We both unhesitatingly answer, 
Yes! 

“But suppose, you say, the testator, or 
trustor, has no attorney, or does not 
choose to consult his own attorney, or to 
select his own attorney? Aye! There’s the 
rub. Trust companies have, under those 
circumstances, often either specifically 
recommended an attorney or presented a 
selected list of attorneys from which the 
customer is to choose his counsel. 

“About this, one of our courts recently 
spoke as follows: 


‘When their solicitors had obtained the 
right to draw a will for a prospect, it 
was their custom to refer the matter to 
one of a selected list of attorneys, when- 
ever the prospect had no attorney of his 
own choice. No charge was made for this 
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service. The attorneys were paid by the 
trust company at a rather low rate, on 
account of the volume of business sent to 
them. This practice usually involved the 
drafting of an outline of the proposed 
will, which was sent to the attorney, who 
never saw the prospect. Obviously, the re- 
lationship of attorney and client in reality 
never arose, and equally obviously, what- 
ever loyalty the attorney had was in large 
measure owed to the institution sending 
him the business.’ 


“At its 1931 annual meeting, the Min- 
nesota State Bar Association dealt with 
the subject and unanimously resolved: 


‘A lawyer should not advise a prospec- 
tive testator or donor as to the making 
of a will or trust if the lawyer already 
occupies a relationship to a proposed or 
potential fiduciary which might embarrass 
him in advising fully and freely as to all 
matters involved in the formation and 
terms of such will or trust. Such embar- 
rassment exists where the prospective tes- 
tator or creator of the trust has come to 
the attorney at the instance of any person 
or institution seeking to be named as fi- 
duciary or executor.’ 


“How much of the business shall you 
allow the lawyer to do? Within what nar- 
row limits shall you allow the customer to 
become the client and consult his lawyer? 
Shall a trust officer, whether layman or 
lawyer, without the presence of the law- 
yer of the customer, counsel with him and 
advise him respecting the details of a will 
or trust and finally prepare for him an 
outline of the result of these conferences 
which the absentee lawyer shall fill into 
the form of the desired instrument? 
Shall the lawyer thus become little more 
than a scrivener in such cases? 


“In a recent case, ‘instances were 
shown in the record where the over-zeal- 
ous legal staff of some companies pre- 
pared conditions and provided for exemp- 
tions in favor of the trust company which 
were of doubtful legality and manifestly 
vite? *™, 


In this connection, recently, in New 
York, the following occurred, after which 
the court reformed the trust in respect 
of exemptions from liability and certain 
investment provisions: 


‘This trust officer * * * was not an at- 
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Nothing to Sell 
but Service 


The oldest trust company in Maryland 
—which has always specialized in the 
management of estates exclusively— 
renders the highest possible degree of 


service in every trust capacity. 


Sate Deposit 
rust Go. 
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Capital $2,000,000 Surplus $4,145,560 


J. J. NELLIGAN, Chairman 


torney. He asked her if she knew any 
lawyers in New York. On being informed 
that she did not, the trust officer recom- 
mended a well-known and highly repu- 
table firm of attorneys, to whom he 
transmitted plaintiff’s wishes and instruc- 
tions, and who prepared her trust for 
her. She never met these attorneys or 
any one from their office, and never com- 
municated with them directly. The trust 
itself was executed in the office of the 
bank. * * * Notwithstanding the forms 
which were followed, it must in all can- 
dor be said that the plaintiff actually re- 
ceived no independent legal advice in 
connection with the preparation or exe- 
cution of the trust agreement in contro- 
versy. She did not have the benefit of 
independent counsel, devoted solely to her 
interests, in explaining the significance 
and the legal and practical effects of the 
instrument she signed. She was entitled 
to actual, rather than absentee, counsel 
and advice. Holden, an employee of the 
defendant, was in effect acting in a dual 
capacity, attempting to serve two princi- 
pals with conflicting interests.’ 


“The next problem is how fast shall 
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the attorney work? And with respect to 
speed, to whom shall he respond? Many 
a trust officer has complained bitterly and 
severely criticized and condemned attor- 
neys because he thought they procrasti- 
nated unduly, with the resultant cooling 
off and even loss of the customer. Upon 
this, too, the judiciary has _ recently 
commented. 


‘One reason why this interpretation of 
the statute is repugnant to the trust 
companies is based upon the salesmanship 
idea that if a prospect is not “closed” 
when he has said “yes” to the idea of a 
living trust, he is likely to be lost. In all 
fairness, where is the hardship to the 
company who desires to secure business 
of this sort if it is compelled to say to 
the prospect. “‘We recommend our services 
to you, and we urge the advisability of a 
trust, but we are forbidden under the law 
to draft the trust instrument for you. 
The details must be worked out by your 
lawyer with our legal department. When 
this is done, we are free to act as your 
trustee.” 

‘If some prospects turn cold at such a 
deliberate and frank statement, will it not 
be a better thing for the public and per- 
haps also for the trust company? High 
pressure selling would seem less than de- 
sirable where so serious a step as this is 
in contemplation. If a man is really seri- 
ous in his desire to create a living trust, 
he will not be balked by the information 
that the law compels him to consult an 
independent lawyer of his own choosing 
before he can tie the hands of himself 
and others by erecting a trust in 
property.’ 

“What shall the lawyer be paid for his 
services? Shall the fee be determined by 
the lawyer and client, or shall it be su- 
pervised and scrutinized by the fiduci- 
ary? Shall the customer be referred away 
from the lawyer who customarily serves 
him, or whom he otherwise would choose 
by the suggestion that a named lawyer, 
or anyone on a selected list of lawyers, 
will do the work for less, or for a very 
nominal fee, or even without charge? 

“After the will or trust has been drawn 
and the executor of trustee enters upon 
his duties, who shall then be the attorney 
for the executor or trustee? Shall he 
serve only during the active administra- 
tion of the estate, or during the ‘set-up’ 
and organization of the trust? Or shall 
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he serve as long as does the executor or 
trustee under the terms of the instru- 
ment creating the office? Also, to what 
extent shall he. perform such legal serv- 
ices as arise? Or, more specifically, to 
what extent shall current legal matters 
arising in the administration of the es- 
tate or trust be performed, by those em- 
ployed by the executor or by those 
employed by the trustee? I am thinking, 
among others, of the many matters of 
interpretation which arise from day to 
day and the many matters of tax prob- 
lems which recur from time to time. 


History Repeating Itself 


“IT have not, of course, completely 
covered the field, but I have asked the 
questions which are current in the minds 
of members of the Bar. Perhaps you 
think this is ‘old stuff’ and that I am, as 
our N.R.A. friend would say, ‘dragging 
in a bunch of dead cats.’ I assure you 
that this is not so. History is repeating 
itself. 

“At the last meeting of the State Bar 
Association, the Committee on unauthor- 
ized Practice of Law, in its report, said: 


‘It is the opinion of your Committee 
that in Minnesota, there is less encroach- 
ment by banks and trust companies on 
the rights of lawyers than in any other 
state in the union. There is still some en- 
croachment, but in a very minor degree, 
compared with the great encroachment 
suffered in other states. Only two com- 
plaints have been filed against banks or 
trust companies this year. Those were 
disposed of amicably and without the 
necessity of publicity or legal proceed- 
ings. We think the banks and trust com- 
panies thoroughly understand the law 
relating to unlawful practice and are in- 
clined to keep within legal limits.’ 


“The rising temper of the local bar is 
evidenced by the fact that this provision 
of the report was, by a nearly unanimous 
vote, stricken from the report. 


“T can personally assure you that there 
have been presented to me very recently, 
not numerous, but too many specific in- 
stances of unlawful practice of law by 
trust companies. 


“So far as the effect of these things 
upon lawyers, I shall satisfy myself by 
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Have been favored with increased business 
from year to year from pleasant relations 
with clients and the public 


‘MorristOWN TRUST COMPANY 


MORRISTOWN, NEW JERSEY 





again quoting from one of your trust 
officers : 


‘The trust institutions, both as a 
matter of justice to the Bar, and of 
good business sense, have every reason 
not to concentrate the legal representa- 
tion of estates and trusts in the hands 
of their own counsel, or in those of a 
free lawyer. * * * From the standpoint 
of the trust institutions, it is the fair 
thing to the Bar to see that the legal 
business flowing from their fiduciary 
activities goes to the members of the 
Bar to whom it properly belongs. This 
practice makes friends and establishes 
goodwill among members of the Bar, 
and it is from the members of the Bar 
that trust institutions get a large part 
of their business. The friendship of law- 
yers has contributed in considerable 
degree to the building up of trust in- 
stitutions. It would be foolish for trust 
institutions deliberately to bring about 
a result so harmful to their own in- 
terest as to lose the friendship of mem- 
bers of the Bar by trying to withhold 
from them their just part in a develop- 
ment to which they have so greatly 
contributed.’ 


“But the effect of these things upon 
lawyers is of far less consequence and 
importance than the effect upon the pub- 
lic. I am sure I shall not be contradicted 
by any of you when I say that it is un- 
deniable that it is against the public 
interest for a prospective executor or 
trustee to have anything to do with the 
selection of the lawyer who shall repre- 
sent the prospective testator or trustor; 
or any thing to do with the amount, time, 
manner or by whom payment shall be 
made of that lawyer or for such institu- 
tion to control, restrict, limit or in any- 


wise interfere with the performance by 
the attorney of his full duty to his client, 
either while the will or trust is being 
drawn or at any time during its adminis- 
tration. 

“It is strange how these things de- 
velop. In ordinary business transactions, ~ 
one of the interested parties would never 
either claim the right, or be allowed the 
right, to have anything to do with the 
other party’s attorney, his compensation, 
the scope of his activities, or the like. 
Yet, apparently, in a case where the pros- 
pective executor or trustee deals with the 
testator or trustor, not at arm’s length, 
but at all times, surrounded by an at- 
mosphere of trust and confidence second 
only to that between lawyer and client, 
the trust institution too often dominates 
the situation to an extent utterly incon- 
sistent with its relationship with its cus- 
tomer, and definitely against the public 
interest. 

“Perhaps, I have given you the impres- 
sion that I am charging trust institutions 
with misconduct, and that I am endeavor- 
ing to place the blame entirely upon the 
institution. I am not. The profession is 
equally to blame ;—perhaps even more to 
blame. 

“It is just as much a wrong to the pub- 
lic for a lawyer to accept business sent to 
him by a trust company as it is for the 
trust company to send him that business. 
If lawyers declined, as they are profes- 
sionally bound to do, to accept such busi- 
ness, trust institutions would soon cease 
to have any part in the employment of 
counsel by clients. 

“If lawyers declined to perform serv- 
ices for testators and trustors for any- 
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thing but a reasonable fee payable at the 
time of service, none of the abuses which 
inevitably creep into and deceive the 
client into thinking he is not paying full 
price for legal services could exist. If 
lawyers in your employ did not step be- 
yond the bounds of proper conduct when 
the will or trust is being prepared or 
during the administration thereof, no 
problem would arise there. 

“Hence, I can conclude by saying that 
the problem of serving the public is one 
which must be shared equally between 
trust institutions and by lawyers, and 
that the sharing thereof must be harmo- 
nious with mutual respect and with un- 
fettered cooperation. Similarly, the prob- 
lems and conflicts of interest which arise 
must be disposed of by frank and honest 
dealings with one another, bearing in 
mind the welfare of the public in no less 
degree than the self-interest of the trust 
institution and the member of the Bar.” 


Little Sends Out Letter on Bar 
Relations 


Leon M. Little, President of the Trust 
Division, American Bankers Association 
recently addressed the following letter to 
members of the Division. 

“The attention of the Trust Division’s 
Committee on Relations with the Bar has 
been called to a tendency which seems to 
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exist in some localities, for trust institu- 
tions, when the services of counsel are 
needed in connection with the administra- 
tion of estates and personal trusts, to use 
their own counsel or a limited group of law- 
yers exclusively. The Trust Division’s Ex- 
ecutive Committee feels that this practice is 
prejudicial to the maintenance of friendly 
relations with the Bar. 

“Except where a trust institution requires 
legal services or legal advice as to its own 
liability in its fiduciary capacity, it should, 
in the absence of strong reasons to the con- 
trary, employ the attorney for the testator 
or grantor in matters connected with wills 
and trust agreements. It should endeavor to 
respect attorneys in their own proper legal 
business. 

“It seems pertinent at this time again to 
quote Section 2 of Article VII of A State- 
ment of Principles of Trust Institutions, 
which reads: 

‘Attorneys-at-law constitute a professional 
group that perform essential functions in 
relation to trust business, and have a com- 
munity of interest with trust institutions 
in the common end of service to the public. 
The maintenance of harmonious relations 
between trust institutions and members of 
the Bar is in the best interests of both, and 
of the public as well. It is a fundamental 
principle of this relationship that trust in- 
stitutions should not engage in the practice 
of law.’” 

Replies received from trust institutions 
in all parts of the country indicate that 
Mr. Little’s recommendations are in ac- 
cord with present practices in most in- 
stances. 


Will Writing Contest in Atlanta Shows Excellent Results— 
Reports From Other Cities Are Requested 


ILL contests are being sponsored 
VW again this year by the Atlanta 
Clearing House Association for 
members of the senior law classes and 
other students deemed eligible by the 


Deans of the Law Schools of the Univer- 


sity of Georgia, Emory University, 
Mercer University and the Atlanta Law 
School. 

James C. Shelor, assistant trust offi- 
cer, Trust Company of Georgia, Atlanta, 
Ga., writes: 

“This is the fourth year these contests 


have been conducted, and we believe a 
great deal has been accomplished toward 
educating the younger lawyer with refer- 
ence to the advantages of a corporate 
fiduciary. The Deans of the respective 
law schools have all been most enthu- 
siastic in their support of these contests 
and from every school excellent papers 
have been submitted. 

“About two years ago the State Plant- 
ers Bank and Trust Company of Rich- 
mond conducted a similar contest. J] am 
interested in knowing if any other insti- 
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tutions or other fiduciary associations 
have conducted contests of a similar 
character.” 

In the 1935 contest, a prize of $35.00 
will be awarded to each law school, the 
respective Deans to decide the number 
of prizes and their respective amounts. 
The Dean of each law school will fix the 
time limit within which the wills may be 
submitted. 

An alumnus of each of the law schools, 
who is actively engaged in the practice 
of law, will serve as a member of the com- 
mittee of judges. 

Wills must be written around names 
and facts set out in a problem submitted 
to all contestants. Access to any printed 
matter, books or periodicals is permitted, 
but the contestants are not to ask the as- 
sistance of lawyers, trust officers or other 
persons in professional or business life. 

The will contest committee of the At- 
lanta Clearing House Association consists 
of W. T. Perkerson, vice-president and 
trust officer, First National Bank; L. H. 
Parris, vice-president and trust officer, 
Citizens & Southern National Bank; J. C. 
Shelor, assistant trust officer, Trust Com- 
pany of Georgia, and William Matthews, 
trust officer, The Fulton National Bank. 


Fletcher Elected President 


- At the annual meeting of the Corpo- 
rate Fiduciaries Association of Phoenix, 
Arizona, held May 14, the following offi- 
cers were elected for the ensuing year: 


President—Herbert L. Fletcher, Trust 


Officer of The Valley National Bank. 


Vice-President—Robert D. Walker, Trust 
Officer of The Phoenix Savings Bank and 
Trust Company. 


Secretary-Treasurer—Phil J. Munch, As- 
sistant Trust Officer of The Valley National 
Bank. 


Executive Committee—A. L. Clark, Assis- 
tant Trust Officer of Phoenix Title and 
Trust Company—term three years. 


Hold-Over Members of Executive Com- 
mittee—Robert D. Walker, Trust Officer of 
The Phoenix Savings Bank and Trust Com- 
pany—unexpired term two years. 


Mr. Herbert L. Fletcher, Trust Officer of 
The Valley National Bank—unexpired term 
one year. 
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Chicago Association Elects Officers 


At a meeting of the Corporate Fiduciaries 
Association of Chicago, held May 3, Arthur 
T. Leonard, vice-president of the City Na- 
tional Bank and Trust Company of Chicago, 
was elected president; Harold Eckhart, vice- 
president and secretary of the Harris Trust 
& Savings Bank, vice-president, and Lewis 
L. McArthur, Jr., vice-president of The 
Northern Trust Company, secretary and 
treasurer. 


Buffington Elected Chairman 


At the recent annual meeting of the 
Corporate Fiduciary Association of Al- 
legheny County, Pa., the following officers 
were elected to the current association 
year: 


Executive Committee: Kenneth Buffing- - 
ton, Trust Officer, Colonial Trust Company, 
Pittsburgh, Chairman; Charles E. Young, 
Trust Officer, Union Trust Company of 
Pittsburgh; and Murray Grimes, Trust Offi- 
cer, Allegheny Trust Company, Pittsburgh. 
Treasurer, Gilbert Osmer, Trust Officer, 
Union National Bank Pittsburgh. 


Banking Committee on Taxation 


The Committee of Banking Institutions 
on Taxation, which comprises representa- 
tives of national and state banks, trust com- 
panies, and private banking institutions,. 
held its seventeenth annual meeting in New 
York on May 9. 

A. G. Quaremba of the City Bank Farmers 
Trust Co., was elected chairman; Edward 
J. O’Connor of the Guaranty Trust Com- 
pany of New York, vice-chairman, and 
Thomas L. Pryor of the Brooklyn Trust Co., 
secretary. Stephen L. Jenkinson of the 
Chemical Bank & Trust Co., Daniel O. 
Deckert of the Bank of The Manhattan Co., 
Joseph B. Ryan of the Chase National Bank, 
W. B. Loery of the Bank of New York & 
Trust Co., and F. K. Bosworth of the Em- 
pire Trust Co., were elected members of the 
Executive Committee. 

The objects of this organization are to co- 
operate in assisting in the administration of 
tax laws, to disseminate among its members 
information pertaining thereto and to act as 
a clearing house for communications from 
Federal and State tax authorities. 
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Life Insurance 


Trusts 


A Handbook for the Draftsman 
By GUY B. HORTON 


Author of ‘‘Power of an Insured to Con- 
trol the Proceeds of His Policies,’’ 
and ‘‘Some Legal Aspects of 
Life Insurance Trusts”’ 
$1.50 postpaid 

This book is a guide for all those who have 
to do with the preparation and acceptance of 
instruments creating life insurance trusts. It 
is the result of the author’s experience in 
arranging the insurance part of such trusts 
from the time they first became common. 
The discussion and the suggestions are con- 
cise and planned to be as practical and helpful 
as possible. Considerable space is devoted to 
a statement of such insurance principles and 
procedure as the trust draftsman should be 
familiar with. Simple forms are given and a 
bibliography is included for those who desire 
to study the legal problems. 67 pages. 

Order direct and make checks payable to 


GUY B. HORTON 


Montpelier, Vermont 























CONVENTIONS 


ARIZONA Bankers Association— 
November 22-23. Prescott. 


—Morris Goldwater, Secy., Prescott. 
COLORADO Bankers Association— 
June 21-22. Hotel Troutdale, Troutdale in the Pines. 
—L. F. Scarboro, Secy., 324 Tabor Bldg., Denver. 
CONNECTICUT Bankers Association— 
June 14-15. The Griswold, New London. 
—G. Harold Welch, New Haven Bank N. B. A., 
New Haven, in charge program. 
—C. E. Hoyt, Secy., South Norwalk. 

DISTRICT OF COLUMBIA Bankers Association— 
May 30-June 2, inclusive. Hot Springs, Va. 
—Thomas J. Groom, Vice Pres. & Cashier, 

of Commerce & Savings, Washington, Secy. 

IDAHO Bankers Association— 

July 22-23. Hotel Canyon, Yellowstone Park. 
—D. F. Richards, Pres.; American National Bank, 
Idaho Falls, in charge program. 
—E. W. Porter, Secy., Boise. 
INDIANA Bankers Association— 
June 5-6. Claypool Hotel, Indianapolis. 
—Don E. Warrick, Secy., Indianapolis. 

IOWA Bankers Association— 

June 3-4-5. Hotel Fort Des Moines, Des Moines. 
—Frank Warner, Secy., Des Moines. 

MAINE Bankers Association— 

June 21-22. Rangeley Lakes Hotel, Rangeley. 
—George J. Wallingford, Secy.-Treas., Lewiston 
Trust Company, Lewiston, in charge program. 

—G. Harrison Kennard, Secy., Rumford. 

MASSACHUSETTS Bankers Association— 

June 7-8. New Ocean House, Swampscott. 
—John S. Gwinn, Exec. Secy., 80 Federal St., Bos- 
ton. 

MICHIGAN Bankers Association— 

June 24-25-26. Hotel Olds, Lansing. 
—Ray O. Brundage, Secy., 1812 Olds Tower, Lans- 
ing. 


Bank 


MINNESOTA Bankers Association— 

June 19-20. Hotel Nicollet, Minneapolis. 

—Wm. Duncan, Jr., Secy., 740 Rand Tower, Min- 
neapolis. 

MONTANA Bankers Association— 

July 19-20. Glacier Park. 

—R. W. Place, Cashier, Metals Bank & Trust Co., 
Butte, and Pres. Mont. B. A., in charge of pro- 
gram. 

—Mrs. E. W. Walker, Secy., Helena. 

NEW HAMPSHIRE Bankers Association— 
May 24. Manchester Country Club, Manchester. 
—H. L. Additon, Secy., 839 Elm St., Manchester. 
NORTH DAKOTA Bankers Association— 
June 14-15. Leland-Parker Hotel, Minot. 
—C. C. Wattam, Secy., Fargo. 
OHIO Bankers Association— 

June 12-13. Hotel Gibson, Cincinnati. 

—David M. Auch, Secy., Huntington Bank Bldg., 
Columbus. 

OREGON Bankers Association— 

June 17-18. Hotel Marion, Salem. 

In charge of program. 

—President, Frederick Greenwood, Assistant Mana- 
ger, The Bank of California N. A., Portland. 

—T. P. Cramer, Jr., Secy., 617 Lumbermens Bldg., 
Portland. 

PENNSYLVANIA Bankers Association— 

June 5-7. Hotel Casey, Scranton. 

—Charles F. Zimmerman, Pres., 
Bank, Huntingdon, Secy. 

UTAH Bankers Association— 

June 16-17. Newhouse Hotel, Zion Canyon National 
Park. 

—H. B. Crandall, Vice Pres., First State Bank, 
Salina, Secy. 
VIRGINIA Bankers Association— 

June 20-21-22. Homestead Hotel, Hot Springs. 

—C. W. Beerbower, Asst. Cashier, First National 
Exchange Bank, Roanoke, Secy. 

WASHINGTON Bankers Association— 

June 20-21. Hotel Winthrop, Tacoma. 

—J. W. Brislawn, Secy., 1416 Alaska Building, 
Seattle. 

WEST VIRGINIA Bankers Association— 

June 7-8, Greenbrier Hotel, White Sulphur Springs. 
—Homer Gebhardt, Vice Pres.-Trust Officer, First 
Huntington National Bank, Huntington, Secy. 

WISCONSIN Bankers Association— 

June 25-26. Lawsonia Country Club Hotel, Green 
Lake. 

—W. G. Coapman, Secy., 534 Caswell Block, Mil- 
waukee. 

WYOMING Bankers Association— 
June 14-15. The Connor, Laramie. 
—K. Snyder, Secy., Casper. 
AMERICAN BANKERS ASSOCIATION— 

Annual Convention— 

November 11-14. Roosevelt Hotel, New Orleans, 

Louisiana. 

—Fred N. Shepherd, Exec. Mer., 22 East 40th St., 
New York, N. Y. 

American Institute of Banking— 

June 10-14. Omaha, Nebraska. 

—Richard W. Hill, Secy., 22 East 40th St., New 
York, N. Y. 

AMERICAN Bar Association— 

July 15-19. Biltmore Hotel, Los Angeles, California. 

—Olive G. Ricker, Exec. Secy., 1140 N. Dearborn 
St., Chicago, IIl. 

FINANCIAL Advertisers Association— 

September 9-10-11, Atlantic City. 

—Preston E. Reed, Exec. Secy., 231 S. La Salle St., 
Chicago, IIl. 

ASSOCIATION of Reserve City Bankers— 
June 10-12. Equinox House, Manchester Center, Vt. 
—Joseph J. Schroeder, Secy., 105 W. Adams St., 
Chicago. 
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Court Decisions 


Investment of Trust Funds—Power 
of Court to Authorize Purchase of 
Non-Legal Securities—New York 
Surrogate Denies Permission to In- 
vest in Common Stocks — Holds 
Change of Class of Legal Invest- 
ments Rests With Legislature— 
Matter of the settlement of the accounts of pro- 
ceedings of Carl F. W. Muller, Walter N. Seligs- 
berg and Central Hanover Bank & Trust Com- 
pany, as executors of and trustees under the last 
will and testament of Ernest B. Muller, deceased. 
Decided May 16, 1935. 

Fo.Ley, S.—In this proceeding the execu- 
tors petition the court for authority to de- 
part from the class of legal investments and 
to invest the funds within the trusts in 
common stocks. The terms of the will per- 
mit the retention of securities left by the 
testator, but provide no grant of power to 
make new investments in securities other 
than those permitted by the statutes (sec- 
tion 111, Decedent Estate Law; section 21, 
Personal Property Law). The trusts under 
the will are created by the residuary clause. 
The aggregate of the funds is approxi- 
mately $400,000. Two-thirds are placed in 
trust for the benefit of the widow for life. 
The remaining one-third is for the benefit 
of the son. The other terms of the trusts 
need not be stated except it is important to 
stress the fact that the rights of an infant 
require protection since the infant grand- 
daughter of the testator is a contingent re- 
mainderman. 

The petitioners assert that an emergency 
has arisen which warrants the grant of 
this application by the court and justifies 
the exercise of power in the emergency to 
authorize the departure from the statutory 
class of investments. They assert (1) that 
inflation of the national currency is reason- 
ably probable; (2) that only so-called 
“equity investments,” that is common stocks 
or commodities, survive inflation; and (3) 
that the essential requisites for safeguard- 
ing investments during an inflationary pe- 
riod are elasticity and power im the fidu- 
ciary to act quickly. Specifically they ask 
for permission to invest thirty-five per cent 
of the fund in common stocks. 

They disclaim any purpose to increase the 
income for the benefit of the life tenants. 
They argue that in the event of inflation, 
government and municipal bonds, mort- 
gages on real estate and corporate bonds 
which, in normal times, are regarded as 
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safe, become unsafe, and that representing 
debts rather than equities a shrinkage in 
their intrinsic value is inevitable. * * * 

The application is denied. In certain ex- 
traordinary situations, in the case of wast- 
ing assets or to avoid a complete destruc- 
tion of the trust the courts, in the exercise 
of their equity powers, have authorized de- 
parture from the terms of a will limiting 
the class of investments, and in certain 
cases even permitted a sale where the will 
directed the retention of trust assets. * * * 

Cases have also arisen in the present de- 
pression where directions in a will for in- 
vestment in an exclusively limited class 
of securities, for example, guaranteed 
mortgages or mortgage-certificates, justi- 
fied a departure from the terms of the will 
because of the unavailability of sound in- 
vestments of the specified class. Neverthe- 
less, the new investment authorized by the 
court was restricted to one within the class 
of legal investments. In certain cases where 
assets left by the decedent were converted 
by corporate reorganization or changed 
from a partnership interest to corporate 
stock by the sale of the partnership assets, 
the new investments were permitted to be 
made and their actual retention without 
prior judicial authority was held not to be a 
ground of surcharge against the fiduciary 
(Costello vs. Costello, 209 N. Y., 252; Mertz 
vs. Guaranty Trust Co., 247 N. Y., 144). 

Research, however, on the part of coun- 
sel for the petitioners and by the surrogate 
has revealed no case where a new invest- 
ment outside of the class of legal invest- 
ments has been authorized or countenanced 
by our courts. The situation in the estate in 
the present proceeding is no different from 
that in thousands of other trusts, testamen- 
tary or inter vivos. Any change in policy is 
of the utmost gravity because of the bil- 
lions of dollars held within the class of 
legal investments not only by trustees but 
by guardians of infants and by committees 
of incompetents. 

A definite program of immediate or im- 
pending inflation or the unrestricted issu- 
ance of fiat money has been denied by the 
responsible government officials of this 
country. The question, however, is not 
wholly within executive control, for Con- 
gress might embark upon a program of in- 
flation despite executive disapproval. It is 
futile to indulge in the possibilities or prob- 
abilities of such a course. The question here 
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is inherently one of judicial power. Should 
the courts be permitted to vary and amend 
the statutory class of investments by a 
process of judicial discretion upon the urg- 
ing of executors, trustees or those inter- 
ested in estates? * * * 

In re Tollemache (1903, 1 Ch. 457, aff’d, 
1903, 1 Ch. 955), cited by counsel for the 
petitioners, instead of a precedent to sup- 
port their contentions, sustains the conclu- 
sion that I have reached. Judge Kekewich 
there reviewed the English authorities, 
pointing to the observation of Lord Justice 
Romer that the court may “do something 
not authorized by the trust” in “cases of 
emergency, cases not foreseen or provided 
for by the author of the trust, where the 
circumstances require that something 
should be done.” But the court there refused 
to sanction a departure from the class of 
legal investments. The question of power 
there was held to be legislative rather than 
judicial. 

The present system for the delimitation 
of the class of investments of trust assets 
by statute is part of the public policy of 
this state. Judge Collins, writing for the 
Court of Appeals in Costello vs. Costello 
(209 N. Y. 252, at page 261), said: “The 
statutory provision and the rules of equity 
characterizing the securities in which trust 
funds may be invested were adopted in the 
light of experience and we do not intend to 
weaken them or increase their elasticity.” 

Despite the broad jurisdiction in trusts 
now possessed by the Surrogate’s Court, 
which is as comprehensive as that possessed 
by the former chancellor, I know of no 
power in any court to disregard the com- 
mand of the Legislature and to declare an 
investment to be lawful which the lawgiv- 
ers have declared to be unlawful (Cruger 
vs. Jones, 18 Barb., 467). If there are con- 
siderations which justify the change of the 
class of legal investments they should be 
addressed to the Legislature. * * * 


Trusts — Revocation Thereof — Con- 
sents Required. 
Guaranty Trust Co. of N. Y. Pif. Res. vs. Jean 
Harris et al. Def. Res. and John W. Harris et al. 
Def. apps.—Court of Appeals N. Y.—Decision 
April 16, 1935. 

In the November, 1934, issue (page 
497) we published some excerpts from 
the brief of John F. Keating, Esq., of the 
New York Bar, Guardian ad litem for 
the appellants. At that time the Appel- 
late Division by a vote of three to two 
had affirmed the judgment of the lower 
court holding the trust revoked by the 
sole act of the settlor. Since then the 
Court of Appeals of New York has 
unanimously reversed the Appellate Di- 
vision and held the trust not revoked. 
At our request Mr. Keating has kindly 
submitted the following resumé of the 
case and its background. 


T common law a settlor of a trust could 
revoke it with the consent of all bene- 
ficially interested. In New York in 

1897 there was enacted what is now Section 
15 of the Personal Property Law, prohibit- 
ing a beneficiary from assigning or other- 
wise disposing of the right to receive income 
from a trust in personal property. While 
this provision is a salutary one, its neces- 
sary effect is to prohibit an income benefici- 
ary from consenting to the revocation of a 
trust. In order to obviate this difficulty the 
Legislature in 1909 enacted what is now 
Section 23 of the Personal Property Law 
which reads as follows: 

“S. 23. Revocation of trusts upon consent of all 
persons interested. Upon the written consent of all 
persons beneficially interested in a trust in per- 
sonal property or any part thereof heretofore or 
hereafter created, the creator of such trust may 
revoke the whole or such part thereof, and there- 
upon the estate of the trustee shall cease in the 
whole or such part thereof.” 

The question as to what persons are “bene- 
ficially interested in a trust” within the 
meaning of Section 23 has given rise to ex- 
tensive litigation. The courts have held that 
under this section a trust may be revoked 
with the consent of all persons beneficially 
interested, even though by its terms it is 
irrevocable.’ 

The Harris case represents an ingenious 
attempt on the part of a settlor to eliminate 
those who might be “beneficially interested” 
within the meaning of Section 23 of the Per- 
sonal Property Law and revoke a trust by 
her sole act and consent. 

The settlor herein created an ante-nuptial 


1(Aranyi v. Bankers Trust Co. 201 App. Div. 706 
at 709: Berlenbach v. Chemical Bank and Trust Co. 
235 App. Div. 170 at 171, affirmed 260 N. Y. 33.) 
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trust in personality, which provided that she 

was to receive the income therefrom during 

her life without power of anticipation and 

after her death the trustee was directed to 

hold the principal and income of the trust 
‘«* * * for all such one or more exciusively of the 
others or other of the children or remoter issue of 
any marriage of the Settlor * * * as the Settlor 
shall by Deed or Deeds revocable or irrevocable or 
by Will or Codicil appoint and in default of and 
subject to any such appointment In Trust for all 
or any of the children or child of any marriage of 
the Settlor * * * and if more than one in equal 
shares * * *,” 


With the consent in writing of the trustee 
the settlor was permitted: 

(a) to invade the principal of the trust in an 
amount not to exceed $250,000, and (b) to revoke 
or vary the terms of the trust, except as to the 
investments contained in a certain Second Schedule 
(worth $500,000). As to the investments in the 
Second Schedule, there could be no variation or 
revocation even with the consent of the trustee. 


On August 1, 1933, the settlor notified the 
trustee that she revoked the entire trust 
except the sum of $500,000 thereof. The 
trustee requested the reason for such revoca- 
tion and was informed that in view of the 
“unstable condition of the American dollar” 
the trust should be invested in other ways 
than those permitted by the laws governing 
trusts in New York State, and that a sub- 
stantial portion of the capital should be in- 
vested outside of America. The trustee in 
its sound discretion refused to consent to 
such revocation. 

The settlor, whose eldest child was at that 
time two years of age, then delivered to the 
trustee a revocable deed of appointment in 
which she appointed the entire principal of 
this trust equally to those of her grandchil- 
dren who would be living at her death to the 
exclusion of all other persons. The settlor, 
shortly after serving the trustee with this 
deed of appointment, notified the trustee 
that she revoked the entire trust. The 
trustee then instituted this action for a con- 
struction of the trust agreement and as in- 
cidental relief for the settlement of its 
intermediate account. A guardian ad litem 
was appointed for the settlor’s two infant 
children. 

At the trial the attorney for the settlor 
claimed: 

(1) That the appointment by revocable 
deed to those of her grandchildren who 
would be living at her death was within her 
power, since she could, under the trust 
agreement, appoint by revocable deed to her 
“children or remoter issue.” 

(2) That this appointment to her grand- 
children living at her death was a legal 
exercise of her power, since an appointment 
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may be made to persons not in being,’ and 
the appointment did not unlawfully suspend 
the power of alienation since the suspension 
was measured by her life. 

(3) That the appointment to her grand- 
children who would be living at her death 
and to no other persons effectively deprived 
her living children of any beneficial interest 
in the trust so that their consent to revoca- 
tion was not necessary under Section 23 of 
the Personal Property Law. 

(4) That it was not necessary to have a 
guardian appointed to represent the unborn 
grandchildren since Section 23 of the Per- 
sonal Property Law requires the consent 
only of living persons.* 

(5) That the settlor was therefore the 
only person beneficially interested whose 
consent to revocation under Section 23 was 
required and she had given it. 

At the trial the guardian for the settlor’s 
infant living children claimed: 

(1) The living infants, even after the 
a remainder interest in default of appoint- 
ment, still had a beneficial interest in the 
trust within the meaning of Section 23 of the 








°(Hillen v. Iselin 144 N. Y. 365.) 


3(Cram v. Walker 173 App. Div. 804 at 806; Aranyi 
v. Bankers Trust Co. 201 App. Div. 706 at 708.) 
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Personal Property Law, since they still had 
a remainder interest in default of appoint- 
ment. The test of their interest would be to 
assume the death of the settlor at the mo- 
ment of attempted revocation. At that mo- 
ment, of course, there could have been no 
grandchildren in esse. 

The remainder of the trust would, there- 
fore, have passed to the living children as 
unappointed property. There would have 
been a failure or default of appointment.‘ 
The appointment to the unborn grandchil- 
dren was contingent upon their birth and 
their survival® and could not operate to di- 
vest the interests of the living children who 
would have an immediate right to the pos- 
session of the property on the determination 
of the settlor’s precedent life estate.® 


(2) Even if the living children had been 
completely cut off by the execution of this 
revocable deed appointing the remainder to 
those grandchildren who would be living at 
her death, these unborn grandchildren, as 
remaindermen of the trust, were beneficially 
interested in the trust and the consent of 
someone representing them was necessary 
under Section 23 of the Personal Property 
Law. The cases of Cram v. Walker and 
Aranyi v. Bankers Trust Co.’ supra in 
which the Appellate Division had made the 
statement that it is only those in being 
whose consent is required under Section 23 
of the Personal Property Law, had never 
been taken to the Court of Appeals and in 
any event were clearly distinguishable from 
the instant case. In the Cram case the set- 
tlor-father was receiving the income which, 
at his death, was to be paid to his children 
or to the then living issue of a deceased 
child or children. The father had consented 
to revocation. The son, who was then un- 
married, had also consented. The trustee, 
however, argued that the son might later 
marry, have a child and then predecease his 
father, in which event the son’s child would 
take. The trustee argued further that it was 
therefore necessary to have a representative 
for the possible after-born issue of the son. 





*(Empire Trust Co. et al. v. Northcote 263 N. Y. 
527; Hillen v. Iselin 144 N. Y. 365 at 374; Lakin v. 
Lakin, 34 Beavan 443; Kuntze v. Guaranty Trust 
Company, 242 App. Div. 7, affd. 265 N. Y. 669; 49 
Corpus Juris page 1303; American and English En- 
cyclopedia of Law, Second Edition, page 1139.) 


5( Purdy et al. v. Hoyt 92 N. Y. 446 at 454; Rasquin 
v. Hamersley 152 App. Div. 522 at 527, affd. 208 
N. Y. 630; Matter of Pulis 220 N. Y. 196 at 204; 
Matter of Crane 164 N. Y. 71 at 76; Delaney v. 
McCormark et al. 88 N. Y. 174.) 


®(Real Property Law, section 40, and Personal Prop- 
erty Law, section 11.) 
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The Appellate Division, however, held that 
the son, who had the entire preceding estate, 
could represent and speak for his possible 
after-born issue. But in the instant case 
there was no one to represent or speak for 
the possible after-born grandchildren. The 
settlor’s interest was clearly antagonistic to 
theirs. The settlor’s living infant children 
did not and could not consent for their pos- 
sible after-born children. The Aranyi v. 
Bankers Trust Co. case was also clearly 
distinguishable since the court there held 
that the settlor in creating the trust in- 
tended merely to create a reversion to her 
estate and not a remainder. If this were so 
the beneficiaries would take their interest by 
descent and not by purchase and no con- 
sents at all were required to revocation. 


(3) The settlor’s appointment to her un- 
born grandchildren was a perversion of her 
power of appointment. It was an attempt 
to do indirectly what could not be done 
directly. It was merely a device to circum- 
vent the clear intent of the trust indenture 
and the requirements of Section 23 of the 
Personal Property Law. 

The Trial Court agreed with the conten- 
tions of the settlor and held the trust re- 
voked by the sole act of the settlor. The 
Trial Court also refused to appoint a guar- 
dian to represent the interests of the pos- 
sible after-born grandchildren named as 
remaindermen. The guardian of the living 
infants appealed to the Appellate Division, 
First Department, which affirmed by a vote 
of three to two, no opinion. The Appellate 
Division, however, certified to the Court of 
Appeals these three questions: 


“1. At the moment of the atterpted revocation 
of the trust by the Settlor were the two children of 
the Settlor beneficially interested in the trust with- 
in the meaning of Section 23 of the Personal 
Property Law so as to require their consents to a 
revocation thereof ? 

“2. At the moment of the attempted revocation 
of this trust by the Settlor were the unborn grand- 
children designated as contingent remaindermen in 
the deed of appointment beneficially interested in 
the trust within the meaning of Section 23 of the 
Personal Property Law so as to require the con- 
sent of some person representing them and acting 
in their behalf to a revocation thereof ? 

“3. Was the trust validity revoked by the sole 
act and consent of the Settlor ?” 


The Court of Appeals held that the living 
infant children, even after the execution of 
the deed of appointment, still had a bene- 
ficial interest in the trust requiring their 
consent under Section 23 of the Personal 
Property Law. The Chief Judge said: 

“The sole question presented here is whether, 


under this indenture of trust, these two living chil- 
dren have an interest even though it be contingent, 
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which prevents their mother from revoking this 
trust. The courts below have held that by exercis- 
ing the power of appointment and designating 
grandchildren, who could not possibly come into 
being for many years, the settlor had discovered a 
way of destroying the contingent interests of her 
children. * * * 

“It is apparent, therefore, that the two children 
of Mrs. Harris have a remainder in the principal 
of this trust fund. If she should die without making 
an appointment they take the principal as provided 
in the trust. So likewise, in case she dies having 
made an appointment to a child or remoter issue 
not in existence, then also these two children take 
the principal of the estate. The appointment is 
ineffectual ; the same as if never made. 

“Put it as you will, these two children are bene- 
ficially interested in the trust principal because 
they would today take that principal under the 
trust if their mother should die. Her power of 
appointment would be futile as there is no living 
grandchild.” 


Certified question number (1) was there- 
fore answered in the affirmative and certi- 
fied question number (3) was answered in 
the negative. The Court of Appeals refused 
to pass on certified question number (2) 
since it was unnecessary to decide it. The 
interlocutory judgment and the affirming 
order of the Appellate Division were unan- 
imously reversed. 


It is to be regretted that it was not neces- 
sary for the Court of Appeals to answer cer- 
tified question number (2) since it is a 
matter of vital importance to trustees. Sec- 
tion 23 does not by its terms require the 
consent of living persons only. If the legis- 
lature has so intended it would seem a 
simple matter to have so stated.’ A trustee 
must be sure that all of the parties whose 
consent to revocation is required are prop- 
erly before the Court. In view of the increas- 
ing number of attempts to revoke trusts this 
question will very probably be presented to 


7 The North Carolina statute expressly refers to liv- 
ing persons, N. C. Code Annotated (Mitchie, 1931) 
S. 996; Stanbach v. Citizens’ National Bank, 197 
N. C. 292, 148, S. E. 318. 


the Court of Appeals for determination some 
time in the near future. 


Taxation—Income—Gain or Loss— 
Are Stocks Held on Margin Capable of Identifica- 
ton?—United States Supreme Court—Guy T. 
Helvering, Commissioner of Internal Revenue, 
Petitioner vs. James L. Rankin, Executor. Decided 
April 19, 1935. 

Mr. Justice Brandeis delivered the opinion 
of the Court, which follows in full. 

The Revenue Act of 1928 (c. 852, §§ 22, 
111, 112, 113) provides, as had earlier Reve- 
nue Acts, that in computing income from 
sales of property purchased after February 
28, 1918, any excess of the amount realized 
over cost shall be gain and that any excess 
of the cost over the amount realized shall be 
loss. When gain or loss is to be determined 
on the sale of stock owned outright as an 
investment, the identification of the shares 
sold with those purchased ordinarily pre- 
sents no difficulty. But when the taxpayer 
has engaged in marginal transactions on a 
stock exchange, the identification of sales 
and purchases is frequently impossible. It 
was, perhaps, primarily to deal with such 
cases that the Treasury adopted, in 1918,! 
the so-called “First-in, first-out” rule. That 
rule appears in Article 58 of Regulations 
No. 74, under Revenue Act of 1928, as fol- 
lows: 

“When shares of stock in a corporation 
are sold from lots purchased at different 
dates and at different prices and the identity 
of the lots can not be determined, the stock 
sold shall be charged against the earliest 
purchases of such stock. The excess of the 
amount realized on the sale- over cost or 


1 Art. 4, J 60, Regulations No. 33 (Revised), Revenue 
Acts of 1916 and 1917; Art. 39, Regulations Nos. 45, 
62, 65 and 69, Acts of 1918, 1921, 1924 and 1926, respec- 
tively; Art. 58, Regulations Nos. 74 and 77, Acts of 
1928 and 1932 respectively; Art. 22 (a)-8, Regulations 
No. 86, Act of 1934. 
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other basis of the stock will constitute gain.” 
Applying this rule, the Commissioner of 
Interna! Revenue assessed against Richard 
B. Turner for the year 1928, a deficiency 
tax of $11,173.05 on account of gains from 
his operations on the stock exchange in 
United Gas Improvement Co. stock. Upon a 
re-determination by the Board of Tax Ap- 
peals, the Commissioner’s action was sus- 
tained. 26 B.T. A. 1204. The court of Appeals 
reversed the Board’s decision and directed it 
to enter a new order in conformity with the 
court’s opinion. 73 F. (2d) 9. Turner having 
died during the litigation, his executor, 
Rankin, was substituted. Writs of certiorari 
were granted in this case, and in Snyder vs. 
Commissioner of Internal Revenue, No. 663, 
decided this day, in order to determine ques- 
tions concerning the effect, validity, and 
applicability of the regulation. 293 U. S. —. 
The facts found by the Board were these: 
In 1926, Turner received in distribution 
of his father’s estate $20,000 in bonds. Wish- 
ing to change his inheritance into stock, he 
opened a marginal account with a stock 
broker; sold the bonds; and with the proceeds 
as margin, purchased, from time to time 
during that year, an aggregate of 1,200 
shares of United Gas Improvement Com- 
pany stock at a cost of $117,202.50. On this 
stock the broker received for him, later in 
1926, 300 shares as a dividend. There were 
no further operations in 1926 or in 1927. 
His marginal account became active in 1928. 
At the beginning of the year he was long 
1,500 shares of this stock; in May he sold 
300 shares for $44,619 net; in June, he 
bought 1,000 shares for $143,225; in October 
he sold 500 shares for $73,865; and, in No- 
vember, 500 shares for $74,115. Thus, at the 
close of the year, he was long 1,200 shares. 
In none of these transactions did the 
broker deliver to Turner, or Turner to the 
broker, any stock certificate. No specific cer- 
tificate of stock was ever bought or sold by 
the broker for Turner; and none was ear- 
marked or allocated for him in any manner. 
The purchases and sales affecting his 
account were made through the medium of 
street certificates handled by the broker; 
and the transactions were evidenced solely 
by debits and credits in his account on the 
the broker’s books. Turner first learned these 
facts after the deficiency assessment. He 
had always intended to retain ownership on 
margin of 1,200 shares of the stock, since 
he had faith in the company and desired to 
hold them in lieu of the bonds which he had 
received from the estate of his father. To his 
business associates, who acted for him in 
giving orders to the broker, he had made it 


TBanetee 1 


plain that the 1,200 shares were in the nature 














of a permanent commitment on his part. An 
employee of the broker understood that the 
decedent desired to retain 1,200 shares of the 
stock to take the place of the bonds which 
he had received from his father. 

On the above facts the Board concluded, 
as had the Commissioner, that it was im- 
possible to determine the identity of the lots 
purchased and sold; and that, consequently, 
the “First-in, first-out” regulation should be 
applied. In reversing that order the Court 
of Appeals said: 

“We think the petitioner’s [Turner’s] com- 
munication to his broker of his intention to 
hold the 1,200 shares first purchased as an 
investment was in effect an order to his 
broker not to sell those shares, and when, 
two years later, he ordered the broker to 
make two sales in lots of 500 shares each, 
they were, conformably with the original 
instructions, the 1,000 shares last purchased. 
The petitioner’s instructions excluding from 
sale the shares first purchased were in effect 
an identification of the shares later sold as 
those last purchased. 

“While the petitioner in. identifying his 
shares, might have been more specific in his 
instructions to his broker, those he gave 
stand uncontradicted; indeed they have not 
been questioned. We think they were enough 
to take the case out of the rule that, in con- 
sequence, the deficiency tax in issue is 
invalid to the extent that it is based on gains 
in sales of U. G. I. shares reckoned on the 
purchase price of the original 1,200 shares.” 

First. The Commissioner contends that 
Turner’s communication to his broker of his 
intention to keep 1,200 shares of United Gas 
Improvement Co. stock was ineffective to 
identify the shares to be sold, because, from 
the very nature of these marginal opera- 
tions, the shares were incapable of identifi- 
cation by the broker or anyone else. The 
basis for this contention are the facts that in 
such transactions no certificate is issued in 
the name of the customer, or earmarked for 
or otherwise allocated to him; that all cer- 
tificates are in the name of the broker or 
street names; and that all certificates for 
stock of the same kind are commingled and 
held by the broker for the common benefit of 
all dealing in that particular stock. The fal- 
lacy of this argument lies in the assumption 
that shares of stock can be identified only 
through stock certificates. It is true that 
certificates provide the ordinary means of 
identification. But it is not true that they are 
the only possible means. Compare Richard- 
son vs. Shaw, 209 U. S. 365; Gorman vs. 
Littlefield, 229 U. S. 19; Duel vs. Hollins 
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241 U. S. 523. Particularly is this so when, 
as here, the thing to be established is the al- 
location of lots sold to lots purchased at dif- 
ferent dates and different prices.2 The 
required identification is satisfied, if the 
margin trader has, through his broker, des- 
ignated the securities to be sold as those 
purchased on a particular date and at a 
particular price. It is only when such a des- 
ignation was not made at the time of the 
sale, or is not shown, that the “First-in, 
first-out” rule is to be applied. 

Second. The validity of the regulation thus 


- The original regulation, Art. 4, | 60, Regulation No. 
33 (Revised), read, “‘When stock is sold from lots 
purchased at different times and at different prices, and 
the identity of the lots can not be determined as to 
the dates of purchase, the stock sold shall be charged 
against the earliest purchases of such stock.” It has 
been suggested that, ‘“‘Under the language quoted from 
Regulations 33, [‘‘as to the dates of purchase,” omitted 
in subsequent regulations] it might be argued that the 
identification intended could have been accomplished 
merely by recording ‘the dates of purchase,’ rather 
than by requiring physical identification of the cer- 
tificates.”” Wilkins, Identity of Marginal Transactions, 
Int. Rev. News, v. 4, no. 7, p. 5 (1931). 

3 Compare Howbert vs. Penrose, 38 F. (2d) 577; 
Skinner vs. Eaton, 45 F. (2d) 568; Snyder vs. Comm’r 
of Internal Revenue, 54 F. (2d) 57; Comm’r of In- 
ternal Revenue vs. Merchants’ & Mfrs.’ Ins. Co., 72 
F. (2d) 408. 


construed, cannot seriously be questioned. 
The contention advanced by the taxpayers, 
both here and in the companion case of 
Snyder vs. Helvering, that the regulation 
as applied to marginal transactions, is in- 
valid under the Fifth Amendment, because 
it creates a conclusive presumption, must 
rest wholly on the assumption that the 
shares traded on margin are incapable of 
identification. Since that assumption is er- 
roneous, it is clear that no conclusive pre- 
sumption is established. It is, at most, the 
burden of proof that is affected. For the 
margin trader, while being required to 
establish the identity of the shares in order 
to avoid the “First-in, first-out” rule, is left 
free to introduce any relevant evidence. Nor 
is he arbitrarily deprived of any of the im- 
portant attributes of ownership, such as the 
“right to decide which stock he is going to 
sell.” Indeed it is conceded, at least by the 
taxpayer in this case, that the regulation, 
as we now interpret it, “provides a useful 
and reasonable rule for ascertaining what 
stock was sold in cases where there is no 
proof, or lack of satisfactory proof, of the 
fact.” 

Third. If the facts found by the Board of 
Tax Appeals had been what the Court of 
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Appeals assumed them to be, there would 
have been such an identification of shares 
sold with shares purchased as to preclude 
the Commissioner from applying the “First- 
in, first-out” rule. The Court of Appeals 
assumed that, “What Turner did in this case, 
acting and speaking through his attorney, 
was to communicate to his broker his inten- 
tion to hold for investment the shares of 
U. G. I. he originally purchased.” The facts 
found by the Board of Tax Appeals do not 
bear out this assumption of the court. The 
Board’s findings were that, “The decedent 
[Turner] always intended to retain the own- 
ership on margin of 1,200 shares of the 
United Gas Improvement Co. stock”; and 
that, “An employee of the broker understood 
... that the decedent desired to retain 1,200 
shares to take the place of the bonds which 
he had received from his father.” The differ- 
ence between the Board’s findings and the 
court’s statement of the facts is obviously 
vital. The court held that Turner’s communi- 
cation of his intention “was in effect an 
order to his broker not to sell those shares”; 
that “when, two years later, he ordered the 
broker to make two sales in lots of 500 shares 
each, they were, conformably to the original 
instructions, the 1,000 shares last pur- 
chased.” But if the employee was told, as 
the Board found, merely that Turner “de- 
sired to retain 1,200 shares [of the U. G. I. 
stock] to take the place of the bonds which 
he had received from his father,” he would 
naturally believe that so long as any 1,200 
shares of the stock were retained, it was im- 
material to which of the lots the sales in 
1928 were attributed; and hence there was 
no identification. Thus it was only by de- 
parting from the facts as found by the 
Board of Tax Appeals that the court found 
justification for reversing the Board’s de- 
cision. 

Fourth. The Court of Appeals is without 
power, on review of proceedings of the Board 
of Tax Appeals, to make any findings of fact. 
“The Board of Tax Appeals is not a court. 
It is an executive or administrative board, 
upon the decisions of which the parties are 
given an opportunity to base a petition for 
review to the courts after the administrative 
inquiry of the Board has been had and de- 
cided.” Old Colony Trust Co. vs. Commis- 
sioner of Internal Revenue, 279 U. S. 716, 
725. The function of the court is to decide 
whether the correct rule of law was applied 
to the facts found; and whether there was 
substantial evidence before the Board to 
support the findings made. See Phillips vs. 
Commissioner of Internal Revenue, 283 U.S. 
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589, 599, 600; Burnet vs. Leininger, 285 
U. S. 136, 1388; Old Mission Portland Cement 
Co. vs. Helvering, 293 U. S. 289, 294.4 Unless 
the finding of the Board involves a mixed 
question of law and fact, the court may not 
properly substitute its own judgment for 
that of the Board.® If the Board has failed 
to make an essential finding and the record 
on review is insufficient to provide the basis 
for a final determination, the proper pro- 
cedure is to remand the case for further 
proceedings before the Board. Compare 
Helvering vs. Taylor, 293 U. S. 507; Mur- 
phy Oil Co. vs. Burnet, 287 U. S. 299, 308.° 
And the same procedure is appropriate even 
when the findings omitted by the Board 
might be supplied from examination of the 
record.? 

Fifth. The Court of Appeals did not com- 
ment on the difference between the Board’s 
findings and its own statement of the facts. 
Apparently it assumed that there was no 
difference; and reversed the Board’s order, 
believing that it rested upon an erroneous 
ruling of law. For the court said that the 
Board made its determination “on the theory 
that the U. G. I. stock, which from time to 
time he [Turner] purchased on margin, and 
later sold, could be identified only by cer- 
tificates; that as no certificates for shares 
were ever in his name, the shares sold could 
not be identified as shares purchased in any 
particular lot or at any particular time or 
price and, accordingly, charged the shares 
sold against those earliest purchased within 
the ‘First-in, first-out’ rule.” 

There is nothing in the opinion of the 
Board to indicate that its decision was based 
upon the “theory” stated by the court. There 


4Compare Tracy vs. Comm’r of Internal Revenue, 
53 F. (2d) 575, 578-9; Slayton vs. Comm’r of Internal 
Revenue, decided March 26, 1935, by the Circuit Court 
of Appeals for the First Circuit; Heywood Boot & 
Shoe Co. vs. Comm’r of Internal Revenue, decided 
April 1, 1935, by the Circuit Court of Appeals for the 
First Circuit. 

5 Compare Bishoff vs. Comm’r of Internal Revenue, 
27 F. (2d) 91, 92; Washburn vs. Comm’r of Internal 
Revenue, 51 F. (2d) 949, 951; Tricou vs. Helvering, 
68 F. (2d) 280, 285. 

6 Compare Royal Packing Co. vs. Comm’r of Internal 
Revenue, 22 F. (2d) 536, 538; Comm’r of Internal 
Revenue vs. Langwell Real Estate Corp., 47 F. (2d) 
841, 842; Independent I. & C. Storage Co. vs. Comm’r 
of Internal Revenue, 50 F. (2d) 31, 33; Kansas City 
Southern Ry. Co. vs. Comm’r of Internal Revenue, 52 
F. (2d) 372, 379; Houston vs. Comm’r of Internal 
Revenue, 53 F. (2d) 445; Underwood vs. Comm’r of 
Internal Revenue, 56 F. (2d) 67, 73; Eau Clair Book 
& Stationery Co. vs. Comm’r of Internal Revenue, 65 
F. (2d) 125, 126. 

7 Compare Kendrick Coal & Dock Co. vs. Comm’r of 
Int. Rev., 29 F. (2d) 559, 564; Francisco Sugar Co. 
vs. Comm’r of Internal Revenue, 47 F. (2d) 555, 558; 
Beldridge Oil Co. vs. Helvering, 69 F. (2d) 432. 
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is nothing in the record to indicate that any 
such contention had been made by the Gov- 
ernment before the Board; and Turner’s 
petition for review by the Court of Appeals 
did not claim that the Board had acted upon 
that “theory.”® But even if the Board’s 
decision had been based on an erroneous 
rule of law, that would not have justified its 
reversal, if the findings of fact, governed 
by the correct rule of law, were sufficient to 
sustain the decision and had substantial sup- 
port in the evidence.? 

Sixth. The Court of Appeals did not ex- 
plicitly hold that the Board’s finding as to 
Turner’s communication to his broker was 
without substantial support in the evidence. 
The court, in its opinion, does state that, 
“The evidence shows conclusively that Tur- 
ner was sentimental about keeping the 
original 1,200 shares as an inheritance from 
his father; that his ‘intention’ was to retain 
as an investment the shares originally pur- 
chased and sell in speculation the shares 
more recently acquired.” It does not state 
that the evidence was equally conclusive as 
to the communication to the broker of this 
exact intention. There was, it is true, testi- 
mony to the effect that “from the very begin- 
ning West & Company knew Mr. Turner’s 
intentions and knew he was keeping the first 
purchase of 1,200 shares’; and the failure 
of the Board so to find, was assigned as 
error by the taxpayer in his petition for 
review. But there was also testimony show- 
ing that Turner, during 1928, traded heavily 
in 20 other issues of stock. The Court of 
Appeals did not consider whether, in view 
of this and other evidence, the Board might 
reasonably have concluded that the testi- 
mony as to the broker’s knowledge of Tur- 
ner’s intention was not entirely accurate, 
and that the broker’s only clear understand- 
ing of Turner’s intention was that, through- 
out his extensive trading, 1,200 shares of 


8’ The Solicitor General stated in his petition to this 
Court for certiorari, that the question presented was 
“‘whether shares of stock held on margin are capable 
of identification so that a taxpayer selling part of his 
holdings may select, as his basis for determining gain 
or loss, the cost of any particular lot’’; and counsel 
for the Government may have contended in the Court 
of Appeals, as he did here, that such identification is 
impossible. It is also true that the Board of Tax 
Appeals in other cases has approved the rule for 
which the Government is now contending. See Stryker 
vs. Comm’r of Internal Revenue, 21 B. T. A. 561; 
Leng vs. Comm’r of Internal Revenue, 22 B. T. A. 
149; Seelye vs. Comm’r of Internal Revenue, 29 B. T. 
A. 695; compare Kelchner vs. Comm’r of Internal 
Revenue, 31 B. T. A. 262. 

® Compare Lewis-Hall Iron Works vs. Blair, 23 F. 
(2d) 972, 974-5; Hurwitz vs. Comm’r of Internal 
Revenue, 45 F. (2d) 780, 781; Dickey vs. Burnet, 56 
F. (2d) 917, 918. 
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United Gas: Improvement Co. stock were to 
remain in his account. Since this question 
was not considered in the court below nor 
argued here, the case must be remanded to 
the Court of Appeals for further considera- 
tion. Reversed. 


Mr. Justice Stone thinks that the judgment of 
the Court of Appeals should be reversed and the 
order of the Board of Tax Appeals affirmed on the 
ground that the petitioner failed to show that the 
particular shares sold were capable of identifica- 
tion with respect to the date of their purchase, 
and that they could not be identified merely by 
designating them to the broker as the shares to 
be sold. 


Taxation — Depletion and Deprecia- 
tion of Property Held by U. S. 
Supreme Court to Be Computable 
on a Basis of Value as of Date of 
Decedent’s Death— 


United States Supreme Court. Cavour Hartley, 
Executor of the Estate of G. G. Hartley, Peti- 


tioner, vs. Commissioner of Internal Revenue. 


Decided April 29, 1935. 


Mr. Justice Stone delivered the opinion of 
the court, which follows in full: 

The Court of Appeals for the Eighth Cir- 
suit, 72 F. (2d) 352, affirmed a ruling of the 
Board of Tax Appeals, 27 B. T. A. 952, that 
under Section 202 of the Revenue Act of 
1921, c. 136, 42 Stat. 227, 229, and Section 
204 of the Revenue Act of 1924, c. 234, 43 
Stat. 253, 258, the basis for computing gain 
or loss on the sale of property, and its de- 
pletion or depreciation, for purposes of tax- 
ing income returned by the petitioner, an 
executor, is its value at the date of the 
decedent’s death, rather than the cost to the 
decedent, or the value on March 1, 1913, if 
acquired before that date. 

We granted certiorari—U. S.—to resolve 
a conflict of the decision below, and of the 
like decisions, under Section 202 of the 1918 
Revenue Act, c. 18, 40 Stat. 1057, 1060, of 
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the Court of Appeals for the Sixth Circuit 
in Eldredge vs. United States, 31 F. (2d) 
924, 930, with that of the Court of Claims in 
McKinney vs. United States, 62 C. Cls. 180. 
See Elmhirst vs. United States, 38 F. (2d) 
915; Myers vs. United States, 51 F. (2d) 
145; compare McCann vs. United States, 48 
F. (2d) 446, each decided by the Court of 
Claims. 

Petitioner’s tax returns were for the cal- 
endar years 1924 and 1925, to which the 
Revenue Acts of 1921 and 1924 were respec- 
tively applicable.’ Sections 202 (a), (b) and 
214 (a) (8), (10) of the 1921 Act, and Sec- 
tion 204 (a), (b), (c) of the 1924 Act 
provide that the basis for computing gain 
or loss on the sale of property, and deprecia- 
tion and depletion, shall be its cost, or its 
value on March 1, 1913, if acquired before 
that date. Neither act specifically provides 
a basis for making the computations where 
return is made of income received by the 
estate of a decedent in the course of admin- 
istration. But in the case of property ac- 
quired by “bequest, devise, or inheritance” 
both Section 202 (a) (8) of the 1921 Act 
and Section 204 (a) (5) of the 1924 Act 
provide that the basis shall be the fair 
market value “at the time of acquisition.” 

The revenue acts consistently treat the 
estate of a decedent in the hands of an 
administrator or executor as a separate tax- 
payer. By Section 1 of the 1921 and 1924 
Acts the estate of a decedent is embraced 
within the term “taxpayer.” Both Acts spe- 
cifically provide for taxation of the income 
of an estate during administration, Section 
219 of the 1921 and 1924 Acts. Both include 
profits from the sale of property by the tax- 
payer in taxable income, Sections 213 of the 
1921 and 1924 Acts, and provide for the 
deduction of losses from gross income in 
arriving at taxable income, Section 214 of 
the 1921 and 1924 Acts. See Merchants Loan 
& Trust Company vs. Smietanka, 255 U. S. 
509, 516, 517. Both make provision for the 
imposition of a tax upon the estates of de- 
ceased persons, and the “gross estate” which 
is the basis for computing the tax is the 
value of the decedent’s property at the time 
of his death. Section 402, 1921 Act; Section 
302, 1924 Act. 

The Court of Claims held that the time of 
acquisition indicated by Section 202 (a) of 
the 1921 Act and Section 204 (a) of the 1924 


1 As permitted by § 702 of the Revenue Act of 1928, 
c. 852, 45 Stat. 791, 879, petitioner elected to have his 
tax determined “in accordance with the law properly 
applicable,” § 702 (b), rather than “in accordance 
with the regulations in force at the time such return 
was filed,” § 702 (a). 
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Act as the controlling date for calculating 
gain or loss to the estate in the course of 
administration, must be taken to be the date 
of acquisition by the decedent rather than 
the time of acquisition by the executor or 
administrator on the decedent’s death. This 
conclusion, it was thought, was compelled 
by the statutory command that the basis of 
computation shall be “cost,” which could 
have no application to the acquisition by the 
executor or administrator, who is not a pur- 
chaser of the estate which he administers. 
McKinney vs. United States, supra, 188. But 
this specification is not enough to restrict 
the effect of the general provisions of both 
revenue acts which impose a tax on the in- 
come, including capital gains, of taxpayers. 
The use of the word cost does not preclude 
the computation and assessment of the tax- 
able gains on the basis of the value of prop- 
erty, rather than its cost, where there is no 
purchase by the taxpayer, and thus no cost 
at the controlling date. See Heiner vs. 
Tindle, 276 U. S. 582, 585, 586; Lucas vs. 
Alexander, 279 U. S. 573, 578, 579. 

No plausible reason has been advanced 
for supposing that Congress intended the 
capital gains or losses of the estate of a 
decedent to be treated any differently from 
those resulting from the sale of property 
taken by “bequest, devise, or inheritance,” 
as provided in Section 202 (a) (3) of the 
1921 Act and Section 204 (a) (5) of the 
1924 Act, or that it intended to bring gains 
or losses, accruing between the date of de- 
cedent’s acquisition of the property and his 
death, into the computation of both the es- 
tate tax and the income tax assessed upon 
his administrator or executor. When it had 
a different purpose in the case of gifts inter 
vivos, not subject to a gift tax, it specifically 
directed that gains or losses to the donee 
should be computed on the basis of the cost 
of the property at the date of acquisition by 
the donor. Section 202 (a) (2), 1921 Act; 
Section 204 (a) (2)-(4), 1924 Act; see Taft 
vs. Bowers, 278 U. S. 470; Helvering vs. 
New York Trust Co., 292 U. S. 455, 462. 
The conclusion seems inescapable that the 
intended date of acquisition by an executor 
or administrator, where the estate is the 
taxpayer, is the date of the decedent’s death. 
Brewster vs. Gage, 280 U.S. 327, 335. 


Possibility of doubt was removed by treas- 
ury regulation. Article 343 of Regulation 
45, under the 1918 Act, prescribed that gains 
or losses of an estate should be computed 
on the basis of the value of the property at 
the date of the decedent’s death. This was 
carried forward by Art. 343 of Reg. 62 
under the Act of 1921, of Reg. 62 under the 
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Act of 1924, and of Reg. 69 under the Act 
of 1926. Following the decision of the Court 
of Claims in McKinney vs. United States, 
supra, and with the purpose of conforming 
to it, the ruling was amended by T. D. 4011, 
VI-1 Cum. Bul. 77, on April 6, 1927, so as 
to make the cost to the decedent the basis of 
the computation. Doubts having been raised 
as to the ruling in McKinney vs. United 
States, supra, by later decisions,’ the amend- 
ment was revoked and Article 343 restored 
to its original form, T. D. 4177, VII-2 Cum. 
Bul. 134, on July 7, 1928. The substance of 
the regulation in its original and final form 
was carried into Section 113 (a) (5) of the 
Revenue Act of 1928, c. 852, 45 Stat. 791, 
819, which directed that the basis for the 
computation of gains or losses upon prop- 
erty acquired by the decedent’s estate from 
the decedent should be its value at the time 
of the decedent’s death. 

The re-enactment of the pertinent provi- 
sions of Section 202 of the Revenue Act of 
1921 in the Acts of 1924 and 1926, without 
material change, was a congressional rec- 


? Nichols vs. United States, 64 C. Cls. 241; Bankers’ 
Trust Co. vs. Bowers, 23 F. (2d) 941 (S. D., N. Y.); 
Straight vs. Commissioner, 7 B. T. A. 177. 


ognition and approval of the interpretation 
of the section by the treasury regulations, 
which gave them the force of law. Old Mis- 
sion Portland Cement Co. vs. Helvering, 293 
U. S. 289, 298, 294; Brewster vs. Gage, 
supra, 337. The incorporation of the regula- 
tion in Section 113 (a) (5) of the 1928 Act 
was intended to clarify, but not to change 
the law. See Report of House Committee on 
Ways and Means, No. 2, 70th Cong., 1st 
Sess., p. 18; Report of Senate Committee 
on Finance, No. 960, 70th Cong., 1st Sess., 
p. 26; Report of Joint Committee on In- 
ternal Revenue Taxation, H. R. Doc. 139, 
70th Cong., 1st Sess., pp. 17, 18. 
Affirmed. 


Bonds—Agreement Made by National 
Bank to Repurchase at Par Value 
Held Ultra Vires— 


United States Supreme Court. Awotin vs. Atlas 

Exchange National Bank of Chicago. Decided 

April 29, 1935. 

The opinion of the Court delivered by Mr. 
Justice Stone follows in full: 

This case comes here on certiorari,— 
U. S.—, to review a determination of the Ap- 
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pellate Court, First District, of the State of 
Illinois, that respondent, a national banking 
association, has incurred no liability in con- 
sequence of the failure to perform its con- 
tract with the petitioner, declared by the 
court to be invalid because in violation of 
R. S. § 5136, as amended February 25, 1927, 
c. 191, § 2, 44 Stat. 1224, 1226. 

On November 1, 1929, petitioner pur- 
chased of respondent at par thirty-five 
$1,000 Mortgage Bonds of the First National 
Company Collateral Trust. Contemporane- 
ously with the purchase, and as an induce- 
ment and part consideration for it, respon- 
dent agreed in writing at petitioner’s option 
to repurchase the bonds at maturity, at par 
and accrued interest. Petitioner’s declara- 
tion in several counts set up, in special 
assumpsit, respondent’s breach of the express 
contract to repurchase the bonds, and, in 
general assumpsit, the obligation of re- 
spondent to return the sum received for the 
bonds. Judgment of the trial court for peti- 
tioner on the pleadings, overruling the de- 
fense that the contract was ultra vires and 
void, was reversed by the Appellate Court, 
275 Ill. App. 530, and the Supreme Court 
of the State denied leave to appeal. 

Revised Statutes, § 5136, authorizes na- 
tional banks to carry on a banking business 
and defines their powers. By the amendment 
of February 25, 1927, a proviso was added 
te paragraph (7), reading: 

“Provided, That the business of buying 
and selling investment securities shail here- 
after be limited to buying and selling with- 
out recourse marketable obligations evi- 
dencing indebtedness of any person... or 
corporation, in the form of bonds, notes, 
and/or debentures, commonly known as in- 
vestment securities ” It is the conten- 
tion of petitioner that respondent’s contract 
to repurchase the bonds was incidental to its 
authority to do a banking business and was 
not forbidden by the proviso, that in any 
case respondent is estopped to set up its 
invalidity, and that, even if the contract is 
held to be invalid, respondent is bound to 
make restitution of the purchase price. 

1. Petitioner insists that the words of the 
statute, “without recourse,” must be taken 
to have only the technical legal significance 
in which they are used to limit the liability 
of an endorser of negotiable paper, as mean- 
ing without liability as an endorser or guar- 
antor of the obligation of a third party, and 
that respondent did not assume that form of 
liability by agreeing to repurchase the bonds. 
But when the words are read in their con- 
text, and in the light of the evident purpose 
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of the proviso, it is apparent that they were 
intended to have a broader meaning and one 
more consonant with all the different forms 
of business to which the proviso relates. 

The evil aimed at is concededly a conse- 
quence of either an endorsement or guaranty 
by the bank of the paper which it sells. Both 
are forms of contingent liability inimical to 
sound banking and perilous to the interest 
of depositors and the public. But the liability 
is the same, in point of substance and of 
consequences, whether it ensues from tech- 
nical endorsements of negotiable paper which 
the bank has sold, or from any other form 
of contract by which the bank assumes the 
risk of loss which would otherwise fall on 
the buyer of securities, or undertakes to 
insure to the seller the benefit of an increase 
in value of securities which would otherwise 
accrue to the bank. See Logan County Na- 
tional Bank vs. Townsend, 139 U. S. 67. 

The proviso was the first express recogni- 
tion of the authority of national banks to 
engage in the business of dealing in securi- 
ties (see H. R. Report No. 83, p. 3; Sen. 
Report No. 473, p. 7, 69th Cong. 1st Sess.), 
and subjected the business to the limitation 
that it must be conducted without recourse. 
The limitation is expressly made applicable 
both to buying and selling “marketable obli- 
gations evidencing indebtedness in the form 
of bonds, notes or debentures.” The words, 
if restricted in their meaning to the endorse- 
ment or guaranty of negotiable paper, could 
have no application to the purchase of such 
obligations, and normally would have none 
to the sale of bonds and debentures, which 
are usually negotiated without endorsement. 
A meaning is to be preferred, if reasonably 
admissible, which would permit their appli- 
cation, as the statute prescribes, to both 
forms of transactions and to all the specified 
classes of securities. Both the form and pur- 
pose of the statute impel the conclusion that 
the words were used in a broad and non- 
technical sense, as precluding, at least, any 
form of arrangement or agreement in con- 
sequence of which the bank is obligated to 
save the purchaser harmless from loss in- 
curred by reason of his purchase. See Knass 
vs. Madison & Kedzie Bank, 354 Ill. 554; 
Hoffman vs. Sears Community Bank, 356 Il. 
598; Lyons vs. Fitzpatrick, 52 La. Annual, 
697, 699; Greene vs. First National Bank, 
172 Minn. 310. 

Respondent, by agreeing to repurchase the 
bonds at the same price petitioner had paid 
for them, plus their accrued interest, under- 
took to save petitioner harmless for all risk 
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of loss on his purchase, as effectively as if 
it had endorsed the bonds without restric- 
tion or had guaranteed their payment at 
maturity. The contract was therefore one 
which the statute prohibits and for the 
breach of which the law affords no remedy. 

2. The petitioner, who was chargeable 
with knowledge of the prohibition of the 
statutue, may not invoke an estoppel to im- 
pose a liability which the statute forbids. 
Texas & Pacific Ry. Co. vs. Pottorff, 291 
U.S. 245, 260; California Bank vs. Kennedy, 
167 U. S. 362; Concord First National Bank 
vs. Hawkins, 174 U. S. 364, 369; First Na- 
tional Bank vs. Converse, 200 U.S. 425, 439, 
440; Merchants’ National Bank vs. Wehr- 
mann, 202 U.S. 295, 302. 

3. The state court rejected the contention 
that it was the legal duty of respondent to 
make restitution to petitioner of the pur- 
chase price of the bonds which it had re- 
ceived in consideration of its invalid 
contract. We do not stop to consider how far 
the court, as is contended, based its decision 
upon procedural grounds, for it considered 
the merits and declared that no right arose 
upon an implied assumpsit although respond- 
ent had received the benefit of a contract 
which was ultra vires and void. 

The opinion does not disclose whether this 
conclusion was rested upon the court’s inter- 
pretation of rules of state law governing 
the quasi contractural right to compel resti- 
tution of the purchase price, or upon the 
court’s construction of R. S. § 5136. If our 
jurisdiction depended upon its decision of 
the federal question, the opinion fails to 
reveal whether it is the federal or the state 
question which was decided, see Lynch vs. 
New York, 293 U. S. 52; compare Logan 
County Bank vs. Townsend, supra, 72, 73. 
But we have jurisdiction of the cause to 
review the ruling of the state court that the 
express contract was rendered invalid by 
the federal statute. While we may not prop- 
erly exercise our jurisdiction to review or set 
aside the state court’s application of local 
law to the quasi contractural demand, we 
may, in the present ambiguous state of the 
record, appropriately determine whether the 
federal statute precludes recovery of the 
purchase money. We think that such is its 
effect. 

The invalidity of the contract was not due 
to the mere absence of power in the bank 
to enter into it, in which case restitution, 
not inequitable to the bank or inimical to 
the public interest, might be compelled. See 
Logan County Bank vs. Townsend, supra, 
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74, 75; Hitchcock vs. Galveston, 96 U. S. 
341, 350. The contract is invalid because it 
is within the broad sweep of the statute 
which by mandatory language sets up defi- 
nite limits upon the liability which may be 
incurred by a national bank, in the course 
of its business of dealing in securities, by ~* 
confining the business to buying and selling 
“without recourse.” The phrase is broader 
than a mere limitation upon the power to 
contract, although embracing that limita- 
tion. It is a prohibition of liability, what- 
ever its form, by way of “recourse” growing 
out of the transaction of the business. See 
Bank of United States vs. Owens, 2 Pet. 
527, 5387; Brown vs. Tarkington, 3 Wall, 
377, 381; Thomas vs. City of Richmond, 12 
Wall. 349, 356; Continental Wall Paper Co. 
vs. Voight & Sons Co., 212 U. S. 227, 262. 
National banks are public institutions and 
the purpose and effect of the statute is to 
protect their depositors and stockholders and 
the public from the hazards of contingent 
liabilities, attendant upon the assumption by 
the bank of the risk of loss by its customers, 
resulting from the permitted dealing in 
securities by the bank. The prohibition would 
be nullified and the evil sought to be avoided 
would persist, if, notwithstanding the illegal- 
ity of the contract to repurchase, the buyer, 
upon tender of the bonds, could recover all 
that he had paid for them. Such a construc- 
tion of the statute is inadmissible. 
Affirmed. 


On May 13 Chief Justice Hughes, of 
the United States Supreme Court, an- 
nounced that sessions would be held on 
May 20, May 27 and June 3, for the 
purpose of announcing opinions. On 
June 3 the court will adjourn until 
October, 1935. 
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Why have so many prominent 
men and women chosen memorials 


of SELECT BARRE GRANITE 


You will find memorials of Select 
Barre Granite in leading cemeteries 
all over the country. This material 
has been chosen for its beauty—and 
because it is so durable. Its texture 
adds richness to a memorial whether 
it is carved or entirely plain. 


Select Barre Granite comes in two 
colors, light—which is nearly white; 
and dark—which is a rich blue gray. 
It is appropriate and beautiful for any 


type of memorial, simple tablets, 
spires, exedras, mausoleums. And it 
keeps its beauty generation after gen- 
eration. 


*The word Select identifies Barre Granite of 
the finest quality, selected and sponsored by over 
one hundred leading manufacturers, and quarried 
by J. K. Pirie Estate, E. L. Smith © Company, 
The Wells-Lamson Quarry Company, and The 
Wetmore &” Morse Granite Company. 


TRUST OFFICERS. . . . There is doubtless 
a dealer in your neighborhood who handles 
Select Barre Granite. He will gladly help you 
whenever you are called upon to advise your 
clients on the selection of a memorial. Our 
new illustrated brochure, The Book of Memo- 
rials, may be of service to you. We will be 
pleased to send you a copy without obligation. 
Write to the Barre Granite Association, Inc. 
Dept. TC 5, Barre, Vermont. 





Excerpts From Selected Articles 


The Administration of Intangibles in 
View of First National Bank vs. 


Maine. 


“Harvard Law Review,” April, 1935. Pages 911- 
953. By JOHN G. BUCHANAN, Professor of 
Law, University of Pittsburgh, and ELMER E. 
MYERS, Member of the Pittsburgh Bar. 


‘Should we have a single administration 
of the intangible assets of a decedent’s 
estate? Under the present system, an exec- 
utor or administrator is appointed in the 
state of the last domicil of the deceased 
owner, and ancillary executors or adminis- 
trators may for various reasons be ap- 
pointed in other states. The desirability of 
a single administration has been asserted. 
In this article consideration will be given 
first to the authorities bearing upon the 
question of the separateness or unity of 
estates in the territories of different sov- 
ereignties; there will then be considered the 
possibility and the advisability of confining 
the administration of intangibles to a single 
state.’ 

After reviewing the cases of ecclesiastical 
jurisdiction, the authors discuss the cases 
of international jurisdiction. Excerpts fol- 
low: 

‘The decisions as to the unity or separate- 
ness of estates of a decedent in several 
states or countries fall into different cate- 
gories which will be considered in turn. 


A Suit by Foreign Domiciliary Administrator 


‘The British courts recognize that there 
is generally no right in a foreign adminis- 
trator to sue on a cause of action of the 
decedent. Although in all but one of the 
British cases which we have found suit by 
a foreign administrator was permitted, the 
decisions are not inconsistent with the gen- 
eral principle. Thus, Vanquelin vs. Bouard, 
a leading case, allowed a French universal 
successor to sue in England on a French 
chose in action. But the universal successor 
in the civil law takes title without the inter- 
vention of administration and is_ substi- 
tuted as the obligee in choses in action 
belonging to the decedent. Furthermore, 
added factors in the court’s decision were 
that the successor had acquired a new right 
of action on a judgment rendered after the 
decedent’s death, and that she could sue on 
bills of exchange in her own name. In an- 
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other case involving a new right accruing 
to the personal representative, an adminis- 
trator appointed in India who there recov- 
ered a judgment was allowed to present this 
judgment in England in the administra- 
tion proceedings of the estate of the judg- 
ment debtor.’ * * * 

‘In 1787 the highest court of Connecticut, 
in deciding that a New York administrator 
could sue, and without in any way relying 
on the fact that suit was on a specialty, 
observed that, “Immemorial usage has been, 
to admit administrators appointed in other 
states to prosecute their actions here.” 
Twenty-one years passed, and the Connec- 
ticut court found then that the practice 
was not warranted by the common law and, 
since the right was refused in the State of 
New York to foreign administrators, de- 
cided that a New York administrator should 
not be allowed to sue in Connecticut. Ten 
years later the same court, in an elaborate 
dictum, suggested the adoption of a federal 
constitutional provision to enable Congress 
to pass a general law, or in the alternative 
the making of compacts between states, in 
order to permit executors or administrators 
to collect debts or effects wherever they 
might be located, with a view to their dis- 
tribution by the court of the last domicil. 

The United States Supreme Court held 
against the foreign administrator as early 
as 1803. Soon after, in Dixon’s Ex’rs vs. 
Ramsey’s Ex’rs, executors attempted to sue 
in a state other than that of their appoint- 
ment. The Court refused to permit the suit, 
saying by Mr. Chief Justice Marshall: 


“It is contended, that this case differs from that of 
an administrator, which was formerly decided in this 
court, because an administrator derives his power over 
the estate of his intestate, from the grant of the 
administration; but an executor derives it from the 
will of his testator, which has invested him with his 
whole personal estate, wherever it may be. This dis- 
tinction does certainly exist; but the consequences 
deduced from it, do not seem to follow. If an executor 
derived from the will of his testator, a power to main- 
tain a suit, and obtain a judgment for a debt due to 
his testator, it would seem reasonable that he should 
exercise that power, wherever the authority of the 
will was acknowledged; but if he maintains the suit 
by virtue of his letters testamentary, he can only sue 
in courts to which the power of those letters extends. 
It is not, and cannot be denied, that he sues by virtue 
of his letters testamentary ; and consequently, in this 
particular, he comes within the principle which was 
decided by the court, in the case of an administrator. 

“All rights to personal property are admitted to be 
regulated by the laws of the country in which the tes- 
tator lived; but the suits for those rights must be 
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governed by the laws of that country in which the 
tribunal is placed. No man can sue in the courts of 
any country, whatever his rights may be, unless in 
conformity with the rules prescribed by the laws of 
that country. The court can perceive the inconvenience 
which may often result from this principle, but it is 
an inconvenience for which no remedy is within the 
reach of the tribunal.” 


‘The United States Supreme Court has 
repeatedly reaffirmed the proposition that 
an administrator or executor cannot sue 
abroad on a cause of action of the decedent. 
We have found decisions supporting this 
rule in England, in the lower Federal courts 
and in twenty-two states, and no decisions 
to the contrary. * * * 

The authors then discuss and trace the 
history of the following subjects: 

Suit by assignee of Foreign Domiliciary 
Administrator. 

Suit against Foreign Domiciliary Ad- 
ministrator. 

The Question of Privity Between Admin- 
istrators of a Decedent in Different Juris- 
dictions. 

Foreign Domiciliary Administrator’s Dis- 
charge of a Debtor of the Decedent. 

Administration of Intangibles Elsewhere 
Than at the Domicil of the Decedent. 

At the conclusion of the discussion of the 
above subjects the authors say: 

‘We have endeavored to weigh all the 
cases we could find, relating to the adminis- 
tration of the intangibles of a decedent and 
throwing light on the question whether 
there should be but one administration, or 
if not, whether peculiar effect should be 
given to the power of a domiciliary executor 
or administrator to the exclusion of that of 
an ancillary representative. Our conclusion 
is that to permit only the domiciliary repre- 
sentative to administer intangibles would 
run counter to all the authorities; to give 
him the power to interfere in any way with 
the administration by an ancillary repre- 
sentative in the latter’s jurisdiction, while 
certain decisions do this, is to oppose a host 
of decisions and the generally recognized 
principle that estates in different jurisdic- 
tions are separate. 


Do the Tax Cases Apply to Multiple Admin- 
istrations? 


The question may be raised whether the 
state of the law shown by our review of the 
authorities can continue in the light of 
recent decisions of the United States 
Supreme Court with regard to the taxation 
of the inheritance of intangible property. 
At one time the inheritance of intangibles 
could be taxed by more than one state, just 
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as at present they may be administered by 
more than one state. Mr. Justice Holmes, 
delivering the opinion of the Court in Black- 
stone vs. Miller thirty-two years ago, said: 


“No doubt this power on the part of two States to 
tax on different and more or less inconsistent princi- 
ples, leads to some hardship. It may be regretted, also, 
that one and the same State should be seen taxing on 
the one hand according to the fact of power, and on 
the other, at the same time, according to the fiction 
that, in successions after death, mobilia sequuntur 
personam and domicil governs the whole. But these 
inconsistencies infringe no rule of constitutional 
law.” 


‘but times change, pious wishes become irre- 
fragable principles, and three decades later, 
in First Nat. Bank of Boston vs. Maine, the 
Court said, by Mr. Justice Sutherland: 


“A transfer from the dead to the living of any 
specific property is an event single in character and 
is effected under the laws, and occurs within the 
limits, of a particular state; and it is unreasonable, 
and incompatible with a sound construction of the 
due process of law clause of the Fourteenth Amend- 
ment, to hold that jurisdiction to tax that event may 
be distributed among a number of states.” 


‘Recent articles in this REVIEW have traced 
in detail the gradual steps effecting the 
change, and we are here concerned only with 
the applicability of the new law to the 
administration of estates. 

‘In each of the cases in which the Court 
has ruled against double taxation, it has 
done so on the ground that the state whose 
tax was held to be unconstitutional was 
without “jurisdiction” to impose it. If there 
be a lack of jurisdiction in the sense in 
which that term is employed in the law of 
conflict of laws, it would seem that the 
decisions must be given a much wider scope. 
How there may be jurisdiction to admin- 
ister, if there be no jurisdiction to tax, is 
hard to perceive. “The fundamental reason 
is that it is a contradiction in terms to say 
that within its jurisdiction it is unlawful 
to persuade a sovereign power to bring 
about a result that it declares by its con- 
duct to be desirable and proper. * * * The 
very meaning of sovereignty is that the 
decree of the sovereign makes law.” “Does 
any one suppose that we are entitled to 
split up the jurisdiction of the Sultan of 
Muscat into each of its component parts, 
and to talk about the question of the Com- 
mon Law and the Maritime Law and the 
Admiralty Law as distinguished from the 
law of Muscat generally? It is idle to ask 
such a question. Therefore the whole juris- 
diction of the Sultan of Muscat is to be 
treated as one.” 


‘The fact of the matter is that the de- 
cisions culminating in First Nat. Bank of 
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Boston vs. Maine are not jurisdictional 
cases at all. The courts of the British 
Empire in many cases have held, just as 
our own courts formerly held, that taxes 
may be imposed on the inheritance of choses 
in action by a state other than that of the 
domicil of the deceased owner where tangible 
evidences of the choses in action are located, 
or there are funds in a bank, or trusts being 
administered, within the jurisdiction of the 
taxing power. And when, in 1933, in Burnet 
vs. Brooks, the question was presented to the 
United States Supreme Court as to the con- 
stitutionality of the federal estate tax when 
imposed on securities owned by a decedent 
domiciled in a foreign country which were 
in the possession of his agents in the United 
States, and on his cash on deposit here, the 
Court sustained the tax. Jurisdiction as 
between Maine and Massachusetts is the 
same as between the United States and 
Cuba. But the ‘due process’ clause as 
between Maine and Massachusetts may 
prohibit a tax as unfair and so restrict the 
taxing power of a state, even though it has 
jurisdiction. As between the United States 
and Cuba, where there is no supreme tri- 
bunal common to the two jurisdictions 
which can arbitrate between them, the limi- 
tation should not be imposed on the one 
where it cannot be reciprocally imposed on 
the other. 

‘The question whether there may be 
administration of intangibles belonging to 
a decedent domiciled in another state is, 
therefore, not a jurisdictional one; but the 
requirement of such an administration may 
give rise to a question under the Fourteenth 
Amendment. There may be an administra- 
tion in the state of domicil, just as there 
may be an inheritance tax there. Is it unfair 
for another state to require administration, 
just as it is unfair for it to impose an in- 
heritance tax? Is there a constitutional pro- 
hibition against multiple administrations, as 
there is against multiple taxation? 

‘The writers are not aware of any case 
in which First Nat. Bank of Boston vs. 
Maine has been invoked to support a hold- 
ing that there may be administration of a 
decedent’s intangibles in the state of the 
last domicil to the exclusion of other states. 
One federal court, however, has held that 
the decision should be followed on an 
analogous question arising in the case of 
administration of intangible assets of a cor- 
poration by a receiver. Where the receiver 
had been appointed by a court in the state 
of the corporation’s domicil, that court held 
that it had jurisdiction to enjoin lenders of 
money to the corporation in another state, 
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holding as collateral security certificates of 
stock owned by the corporation, from sell- 
ing the stock. In accordance with all the 
decisions of the Supreme Court on admin- 
istration of insolvent estates, the circuit 
court of appeals reversed this decision, say- 
ing: 

“The situs of securities depends in part, we think, 
upon the situation in which the situs becomes material. 
To illustrate: Situs of securities for taxation purposes 
may be in one state. Situs for the purpose of de- 


termining whether the securities are res within the 
jurisdiction of a court may be another state.” * * * 


Should There Be Only One Administration 
of Intangibles? 


‘The tax cases are sufficient proof that 
the Supreme Court of the United States, if 
it thought that fairness so demanded, might, 
regardless of the authorities above dis- 
cussed, deny to a state of the Union the 
power to require local administration of the 
intangible assets of a decedent domiciled in 
another state. Multiplicity of administra- 
tions is just as prevalent as was multi- 
plicity of taxes. There is an absence of any 
real situs of intangibles, and no particular 
state can control them to the exclusion of 
others. The absence of location in a particu- 
lar state makes it easier to assume a unity 
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of the estate, but any one of several juris- 
dictions may at one time or another find it 
appropriate, perhaps necessary, to lend its 
aid to enable the deceased owner’s creditors 
or legatees or next of kin to realize on his 
claims. And not until such opportunity has 
been given should it be appropriate to 
transmit the proceeds to another jurisdic- 
tion for further administration or for dis- 
tribution. In the interest of creditors of the 
decedent resident in the jurisdiction where 
the collection takes place or others who wish 
to obtain payment there, or distributees who 
wish to receive distribution there, the state 
may well say that a foreign domiciliary 
executor or administrator or his assignee 
may not sue or may not discharge a debtor. 
Is this unfair? Does it deprive the domicil- 
iary representative of liberty or property 
without due process of law? 

‘If Petersen vs. Chemical Bank is right, 
it would seem that the last question should 
be answered in the affirmative. The theory 
of that case is that the chose in action be- 
longs to the domiciliary representative. Let 
us put the matter in another way: Suppose 
that the assignment there in question had 
been decreed by the Connecticut Court of pro- 
bate. On the theory of that case, would not 
full faith and credit have to be given to 
the decree? The latest case in the Supreme 
Court involving a receiver who by statute 
was constituted a universal successor to the 
corporation’s property, held it to be a denial 
of full faith and credit to this statute and 
to the judicial proceedings of the state of 
the company’s domicil, where the receiver 
was appointed, to treat him as if he were 
an ordinary chancery receiver. If the prop- 
erty in the decedent’s intangibles is in the 
representative appointed in the state of his 
last domicil by universal succession, then 
most of the authorities are wrong, and the 
Court should overrule them. 


‘It is submitted, however, that most of the 
authorities are right, and that there is 
nothing unfair in multiple administrations, 
even if they may be burdensome in a par- 
ticular case. Legal proceedings usually are 
burdensome. But it is generally useful to 
have more than one administration of in- 
tangibles whenever the obligors or their 
property are not to be found in the state of 
the decedent’s last domicil. An obligor may 
voluntarily pay in that state, but he can be 
made to pay, or he may choose to pay, only 
in a state having jurisdiction over him or 
his property. Shall the latter state yield to 
the officer of another, though it affords the 
aid of its process, or even if it merely keeps 
the peace of the territory where payment is 
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made? If its process involves raising an 
administration, why should not that process 
be considered “due”? Matters of procedure 
are invariably determined by the law of the 
forum. Suppose that administration cannot 
be completed in that state; nevertheless, it 
should be begun in that state’s way, and 
perhaps in some cases should end there. 
Creditors there may have claims, the satis- 
faction of which, without producing in- 
equality, may exhaust the assets there col- 
lected. Professor Beale has emphasized the 
interest of each state in the protection of 
its own citizens who were creditors of the 
deceased person. Legatees or next of kin, if 
there be no unpaid creditors, may find it 
convenient to apply there for distribution. A 
very striking instance of this was presented 
by the leading case of Harvey vs. Richards. 
The deceased was domiciled at Calcutta, 
where administration was taken out by his 
executor. There was an ancillary adminis- 
tration in Massachusetts. One of the next of 
kin (there being an intestacy as to the 
residue) brought a bill in equity against 
the Massachusetts administrator, praying 
for distribution of the property in his hands, 
and proved that none of it was needed at 
Calcutta for the payment of debts or 
legacies. Mr. Justice Story, on circuit, de- 
creed distribution. Is the possibility of such 
an equitable disposition of the question to 
be eliminated as between states of the 
Union, as it would be if there may be no 
administration except in the domiciliary 
state? 


‘But suppose, as is likely to be the case, 
that a balance in the hands of an ancillary 
administrator should be remitted to the 
state of domicil for further administration. 
The first administration has nevertheless 
served a purpose which the latter could not 
serve, and it will be time enough for the 
domiciliary law to govern the administra- 
tion when the administration in the state 
of domicil begins, supplementing, not dupli- 
cating, what the ancillary administration 
has accomplished. It was on the ground of 
a double burden on one estate because of 
one event, to wit, inheritance, that the Court 
placed its decisions in the tax cases; the 
burden of double administrations falls on 
an estate because of different events, hap- 
pening in different jurisdictions, in the 
course of a complicated process, each event 
serving its own separate purpose. 


‘There is a final consideration which 
argues forcibly for the preservation of 
ancillary administrations of intangibles— 
the need for local autonomy. We are an 
enormous nation, knit together by ties 
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which have grown stronger as the decades 
have passed. But it is not in accord with 
the structure of our government or the 
genius of our institutions that justice 
should be administered in a uniform way or 
at a central place in this kind or that kind 
of a case. We cannot maintain our dual sys- 
tem if in all cases a state is to be told by 
the United States Supreme Court how it 
must administer justice. That Court itself, 
by a great judge, admonished us thirteen 
years ago: “In the maintenance of local 
self-government, on the one hand, and the 
national power, on the other, our country 
has been able to endure and prosper for 
near a century and a half.’”’’ 

One hundred eighty-nine footnotes of 
references and citations. 


Conflicting Ideals for Reorganiza- 


tion— 

“Yale Law Journal,” April, 1935. Pages 923-960. 

By ROGER S. FOSTER, Associate Professor of 

Law, Yale University. 

‘Most of the recent literature dealing with 
reorganization and the _ reorganization 
amendments to the Bankruptcy Act has em- 
phasized reorganization procedure, and 
properly so. Abuses conceived to have 
existed in the past have been primarily 
procedural. The general tenor of reform 
objective has been to shift control over re- 
organization from investment bankers to 
the security holders themselves or to public 
authority. 

‘In reorganizations the banker has man- 
aged the financial body politic much as ma- 
chine organizations have managed muni- 
cipal politics. There has been more suavity 
and unction and much less scandal, but the 
essential sources of power and of weakness 
have been alike. Like Tammany, the wise 
bankers have adapted their government to 
the more permanent tendencies of human 
nature, rather than those moral abstrac- 
tions that sometimes get written into law. 
They have managed to dispense patronage 
and warp the application of principles with 
a view to appeasing aggressive, articulate 
and influential constituents. The timid souls, 
the guileless and confiding masses, have 
been forgotten men. 


‘Let us assume that recent procedural 
changes have inaugurated a “new deal”; 
that the bankers have been exposed as cor- 
rupt. In their efforts to get and retain power 
they may have overplayed their hands. Their 
concessions to expediency having been 
played up dramatically against the popular 
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ideal of impartiality, a moral revulsion has 
resulted—if not among their immediate con- 
stituents in the financial community, at 
least among the wider public opinion which 
impinges upon governmental bodies, courts 
and legislatures. The upheaval which fol- 
lowed the exposure has put reform in the 
saddle. The reformer is expected to substi- 
tute an honest, ie., a rational government 
of laws and not of men—for its corrupt 
predecessor. 

‘Every reformer’s problem is two-fold. 
He must keep alive the moral fervor for 
honesty, lest the forces which gave him 
power disintegrate into a general scramble 
for special privilege. He must also have a 
simple and understandable standard of what 
is righteous, upon which his followers are 
agreed. Otherwise corrupt desire for self- 
aggrandizement will creep in under cover of 
alternative theories of what is right. Some 
of those who voted the reformers in will 
subsequently favor one theory and some an- 
other, according as their own self-interest 
will be affected. 

‘It is not altogether clear how sweeping 
has been the reformer’s victory in the re- 
cent changes in reorganization practice. 
Something equivalent to a new constitution 
has been established for that important seg- 
ment of our economic affairs which is gov- 
erned by the reorganization process. That 
constitution is to be found in the two latest 
decisions of the Supreme Court dealing with 
reorganization and in Sections 77 and 77B 
of the Bankruptcy Act. It seems to require 
the judges of the lower federal courts to 
take more of a hand than heretofore in shap- 
ing the reorganization process. They must 
give their approval.to plans as fair and 
equitable. To many this would seem to im- 
ply that somewhere in the law books are to 
be found rational standards of fairness 
which will enable the reorganization judge 
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to determine the fairness of the plan with 
reference to factors other than the loudness 
of the clamor and the vigorousness of the 
insistence upon special advantages of those 
interested in the various securities to be 
reorganized. 

‘This article attempts to explore the pre- 
cedents to which the reorganization judge 
must resort. The effort will be to ascertain 
whether they indicate any rational stand- 
ards for appraising the fairness of a re- 
organization plan. The reform movement 
has drafted the reorganization judge out of 
his cloistered obscurity, out of his position 
of detachment from really vital economic 
issues, simply because of the general con- 
fidence in his integrity. It is only fair that 
someone should try to tell him what is ex- 
pected of him. Is the answer to be found in 
the books of the law? If no rational sub- 
stantive principle can be found, it may be 
that the objective of procedural reform has 
been misdirected. 


Lower Court Practice Contrasted With 
Supreme Court Decisions as Evidence of 
Reorganization Law 


‘Reorganization has supplanted liquida- 
tion as the normal consequence of the fail- 
ure of large corporations. It is offered as an 
alternative to the sacrifice of going concern 
values which usually far exceed liquidation 
values. Yet creditors’ and even preferred 
stockholders’ rights are normally conceived 
of as rights and priorities in liquidation. 
This is both the abstract legal conception, 
and the natural implication of the financial 
documents and sales literature whether used 
to obtain mercantile credit or to sell securi- 
ties with liens and preferential rights. The 
expectations of priority are created both 
with reference to what may be realized in 
the event of corporate failure and as sanc- 
tions to minimize the risks of failure. The 
promoters and managers identified with the 
junior stock are to be kept from rash solici- 
tation or use of capital by the fear that 
whatever losses occur must first wipe out 
their own investment stake. In supplanting 
liquidation as the corporate day of judg- 
ment, reorganization must offer equivalent 
opportunity for realization of these rights 
and expectations of priority—yet the at- 
tempt to insist on strict enforcement of 
priorities usually interferes with the con- 
servation of going concern values. The in- 
compatibility of these two desirable objec- 
tives gives rise to conflicting ethical atti- 
tudes and ideals—one punitive and the other 
practical. These ideals manifest respectively 
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the basic human passions of vengeance and 
avarice. Each ideal has had its own typical 
champions. 

‘The bankers, leading metropolitan law- 
yers, and judges whose task it is to get re- 
organization done have unreservedly and 
consistently championed the practical ideal. 
They emphasize the desirability of getting 
the company back on its feet as expediti- 
ously and inexpensively as possible, and to 
this end suggest letting bygones be bygones, 
lest bickerings and recriminations convert 
partial into total loss. 

‘The Supreme Court has been the distin- 
guished champion of the punitive ideal, but 
with much division among the justices and 
some vacillation in the extent of the conces- 
sions it has been willing to make to the 
practical point of view. Its position as a 
court of last but only occasional appeal pre- 
vents it from sharing in the contemporane- 
ous shaping of reorganization plans. This 
has both relieved it from the immediate 
pressure of practical exigencies when an- 
nouncing its views, and tended to prevent 
its views from being followed in practice 
when they seemed to stand in the way of 
what the practical reorganizers considered 
necessary to get reorganization done. 


‘The two ideals have come to grips pri- 
marily over the treatment of stockholders. 
A convenient epitome of the Supreme 
Court’s attitude is found in an oft-quoted 
excerpt from the Monon case: 


“Any arrangement .. . by which the sub- 
ordinate rights and interests of the stockholders 
are attempted to be secured at the expense of the 
prior rights of either class of creditors” (secured 
or unsecured) ‘“‘comes within judicial denuncia- 
tion.”’ 


‘The reorganizations with which this article 
is concerned presuppose a shrinkage, at 
least in present realizable values, below the 


aggregate of creditors’ claims. In such 
cases, strict enforcement of priorities would 
wipe out the stock. The incidental advantage 
according to the punitive point of view 
would be to teach a lesson to the promoters 
and managers identified with the stock in- 
terests, and the bankers who, whether or 
not previously identified with the stock, 
seem to display a perverse desire to favor 
it in reorganization. The champions of the 
practical ideal recognize the pre-eminent 
strategic position of those identified with 
the stock, in view of their opportunity for 
sabotage and obstruction if not appeased 
and for positive co-operation if given suffi- 
cient inducement. They often favor liberal 
treatment of the stock. 
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‘The lack of sympathy between the Su- 
preme Court and the leaders of the reor- 
ganization bar has been notorious. They 
have not been humble in accepting rebuke 
from the venerated Court. Convinced of the 
rectitude of their own practices, they have 
raged against the Court, delivered lectures 
to expose its folly, and contrived subtly to 
refashion the patterns of reorganization so 
as to subvert the substance while seeming 
to comply with the letter of its admoni- 
tions. Thanks to the tolerance, if not actual 
sympathy of receivership judges, as well as 
to the concessions the Supreme Court itself 
has made to the practical point of view, 
they have by and large prevailed. The de- 
cisions of the Supreme Court may fall like 
thunderbolts from Almighty Jove. There is 
a blinding flash, perhaps some spectacular 
damage to a restricted area. Temporarily 
there is terror and repentance. But soon 
calm is resumed and with it confidence that, 
granted a proper observance of prescribed 
rituals and occasional adaptation of their 
form to the whims of an angry god, there 
is likely to be very little interference with 
the actual plans of those who walk the 
earth below. 

‘A temptingly simple explanation of why 
the practical reorganizer has always 
scorned the ideals expressed by the Su- 
preme Court, is that the practical reorgan- 
izer is a wicked manipulator, who by cor- 
ruption of counsel, misleading suggestions 
and threats of forfeiture, obtains the sup- 
port of the vast majority of all classes of 
security holders for some unfair plan, and 
thereby puts it over on a hand-picked re- 
ceivership judge who is too dull to see 
through the semblance of unanimity or too 
weak to risk the responsibility of running 
the reorganization himself. No doubt the 
subservience of receivership judges to prac- 
tical considerations is due partly to the re- 
organizer’s ability to maneuver the proceed- 
ing before the most acceptable of several 
possible judges, his opportunities for ex 
parte insinuation before hostile interests 
can become articulate, and his ability by 
pressure and use of patronage to dominate 
supposedly independent receivers, trustees 
and committee men. But it is easy to exag- 
gerate the extent to which reorganization 
judges are actually deceived by the conven- 
tional reorganization fictions, and the de- 
gree to which they may differ in perspica- 
city from the Supreme Court justices who 
have been so impatient with these same fic- 
tions. It is much more plausible to attribute 
their different outlooks to the different roles 
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played by lower court and appellate judges 
in reorganization. 

‘Allowance must be made for the differ- 
ence in the pressure of practical considera- 
tions while reorganization is still in prog- 
ress and after it has been completed. With 
those whose investments are still in 
jeopardy, avarice proves a far more com- 
pelling motive than vengeance. Bondholders 
will acquiesce in a plan that seems unfairly 
preferential to stockholders if compromise 
on this basis seems to involve the greatest 
chance of minimizing their loss. They will 
surrender unlimited powers over their in- 
vestments to banker-sponsored committees, 
despite feelings of grievance against the 
bankers. Very few are so stubborn and vin- 
dictive as to be willing to fight for princi- 
ples without regard to cost. Usually there 
are some shrewd enough to see the bargain- 
ing power of a small minority obstructing 
the general desire to compromise. These 
may pretend that they are fighting to assert 
their rights against unfair demands of 
stockholders or corrupt manipulations of 
bankers, but their avarice is thinly dis- 
guised. Invocation of punitive ideals by 
knights errant of the bar, who purchase se- 
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curities for their hold-up value, may also be 
set down to avarice. Those wishing to com- 
promise feel toward these antagonists much 
as union laborers do toward “scabs.” When 
stockholders use their strategic position to 
obstruct as a basis for getting better terms 
than they are theoretically entitled to, it is 
not considered blackmail. The term is re- 
served for the dissenters and knights er- 
rant. Thus those who champion the punitive 
ideal before the reorganization judge are 
made to appear far more loathsome than 
the stockholders against whom it is directed. 
Moreover, the stockholders of a large cor- 
poration include many unsophisticated in- 
vestors, “widows and orphans” who have 
had nothing to do with the past promotion 
and management. It seems cruel to wipe 
them out. Many of the actual promoters and 
those close to the management may have 
unloaded. 

‘Inevitably the reorganization judge sym- 
pathizes with those who want to compro- 
mise. Day to day concern for the practical 
problems of running the business and im- 
patience to get it off his hands tend to cool 
whatever punitive passions he may initially 
feel. He may even try to force the pace if 
haggling committees are slow in reaching 
agreement. He is predisposed to welcome 
any pressure of fiction or steamroller tactics 
which seems likely to accelerate the process. 
If a plan otherwise capable of enlisting the 
necessary formal support, happens to vio- 
late the principles laid down in Supreme 
Court decisions, he will wink at technical 
evasions and sophistries. If the distin- 
guished counsel who advocate the plan think 
they can defend it on appeal or use the 
lower court’s approval to effect a settlement 
with dissenters, that is their lookout. 

‘After reorganization has been accom- 
plished, it turns out that the punitive ideal 
has only been submerged, not extinguished. 
Practical considerations are now no longer 
compelling. Bondholders who have compro- 
mised remain dissatisfied and their grum- 
blings cost them nothing. Accumulation of 
private grumbling may lead to public in- 
vestigation. The typical reorganization plan 
preserves for bondholders as much as pos- 
sible in fixed and preferential charges, and 
appeases the stockholders largely in securi- 
ties whose value depends upon an upturn in 
earnings. If in fact the upturn comes, then 
bondholders regret not only the extent of 
the concession made to stockholders but also 
its form. Actual market quotations reveal 
that what was claimed to be an inconse- 
quential concession is now in fact of great 
value. Those who have all along protested 
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the iniquity of the settlement begin to sound 
more plausible. If they have not settled 
for the cash value of their power to obstruct 
they cannot now be characterized as black- 
mailers. There is glamour in the stubborn- 
ness of their lone and protracted struggle 
against the powerful in law and finance, 


’ contrasted with the supine acquiescence of 


all others in the “unfair” plan. Hindsight re- 
veals the reorganization as a racket and 
they can say: “I told you so.” 

‘The lucky litigant who gets his objec- 
tions before the Supreme Court years after 
the reorganization has been accomplished 
thus finds an ideal setting for the vindica- 
tion of punitive ideals. Practical objection 
can be made only by appeal to the remote 
sanction of possible obstacles to future re- 
organizations. It must overcome the feeling 
that perhaps this is a wholesome conse- 
quence. If promoters and managers learn 
the limits of what they can get away with 
in reorganization, they may be more cau- 
tious, and caution on their part may prevent 
occasions for future reorganization. 

‘If emphasis is shifted from reorganiza- 
tion to the whole process to which it is inci- 
dent, there is much to be said for the Su- 
preme Court’s leanings toward strict en- 
forcements of creditors’ prior rights. The 
notorious dangers of complicated and pyra- 
mided financial structures are familiar. It 
is sufficient to summarize the conventional 
criticisms and defenses, and to show how 
the dangers are increased, and how impor- 
tant sanctions of self-interest, relied on to 
keep promotion and management within 
conservative bounds, fail or falter because 
stockholders so seldom bear their expected 
share of the burden of financial collapse. 

‘Even a relatively simple capital structure 
may afford striking illustration of these 
dangers. Suppose that a corporation’s capi- 
tal has been contributed 70% by mortgage 
bondholders and general creditors, promised 
6% interest, and the other 30% by stock- 
holders who are running it; and suppose 
there is a potential choice between a rela- 
tively conservative managerial policy likely 
to net 7% on the total capital invested, and 
a more reckless one which if successful will 
net 10%. The alternative resulting sur- 
pluses for the stock are 9 1-3% and 22 2-3%. 
In the language of the investment commun- 
ity the stock has “leverage.” The more ex- 
treme the pyramiding, i.e., the ratio be- 
tween the investment of the managerial 
group and that of others, the more striking 
is this leverage. Too much leverage for the 
controlling group is regarded by conserva- 
tive critics as unsound. They regard the 
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strain upon human frailty as too great since 
the less cautious the managers are, the more 
they stand to gain. 

‘The typical promoter’s answer is that 
leverage works both ways. The greater risks 
of those in the equity position are supposed 
to balance their greater chance of gain. Fear 
of increasing their own risks is supposed to 
be a sufficient deterrent to speculative man- 
agement. This defense ignores the discrep- 
ancy between the presuppositions of finance 
and what has been the history of corporate 
reorganization. It assumes liquidation as the 
normal consequence of corporate failure, and 
that liquidation will occur just as soon as 
the shrinkage in gross assets has wiped out 
the theoretical margin for the equity group. 
This unreal assumption might make it pos- 
sible to liken the speculative management 
group to a person engaged in an honest 
game of chance, who can play to win 200% 
profit only by running a 2 to 1 chance of 
losing his stake. 

‘Let reorganization enter the picture and 
the analogy changes. The long-run tendency 
of stockholders to wring concessions from 
those theoretically ahead of them amounts 
to loading the dice in their favor. As an 
extreme illustration, suppose the common 
stock is all “water,” i.e., return for promo- 
tional services. Suppose the reorganization 
plan scales down prior fixed charges and 
still allows the common stock to retain an 
interest. There has been only a nominal risk, 
a chance at a large share of whatever win- 
nings there might have been; yet failure and 
sacrifice for everyone else may leave the 
holders of this water closer to actual divi- 
dends than before. To the extent that 
reorganization leads to such results the 
indirect influence on financial policy and 
management becomes appalling. When cold 
calculation reinforces the inevitable gam- 
bling spirit which it ought to temper, reck- 
lessness may become prudence. 

‘However much punitive zeal for strict 
enforcement of stipulated priorities may be 
stimulated by desire to discourage pyramid- 
ing and speculative management, once a 
financial pyramid is an accomplished fact, 
and failure is impending, the danger to 
senior investors from the antagonistic self- 
interest of the management becomes a pow- 
erful inducement for practical compromises. 
The outlook of those who made and spon- 
sored the senior investments will not be 
what it was when heaven lay round about 
the infancy of the corporation. * * *’ 

Professor Foster, later in the article, dis- 
cusses various well known cases in the field 
of reorganization, Psuedo-Voluntary Reor- 
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ganizations, Contingent Settlements with 


“Stockholders, Reorganization and the Con- 


cept of a Moratorium, Anticipatory Reor- 
ganization. In conclusion he takes up the 
subject of Reorganization in the Twilight. 
Zone Between Equitable and Bankruptcy 
Insolvency. Under this subhead he states: 

‘The new reorganization amendments to 
the Bankruptcy Act expressly continue the 
requirement of insolvency in the equity 
sense as a prerequisite to proceedings under 
them. But the extent to which manipulation 
may arrange a situation where default 
appears to be compulsory, and the rather 
perfunctory hearing provided as to the good 
faith of the petitioning debtor,suggest doubt 
as to how far the limitation will be observed 
in practice. Moreover Sections 77 and 77B 
suggest a modified idea of anticipatory re- 
organization — reorganization of corpora- 
tions which, though unable to meet their 
debts as they mature, are not shown to be 
insolvent according to the definition in Sec- 
tion 1 (15) of the Bankruptcy Act. Unless 
the debtor is found to be thus insolvent 
there must be adequate protection for the 
realization by stockholders of the value of 
their equity in the property of the debtor 
dealt with by the plan. 

‘The inference from the text that bond- 
holders who do not make their peace with 
the stockholders will have the burden of 
proving insolvency, the difficulties of prov- 
ing insolvency as a prerequisite to obtaining 
an adjudication of bankruptcy upon an in- 
voluntary petition, the inherent uncertain- 
ties of new legislation until authoritatively 
construed, the contemporary pressure for 
relief of the debtor classes, and the new 
purchasing power at the expense of vested 
economic philosophies with their emphasis 
on the desirability of wider distribution of 
rights, all contribute to giving stockholders 
a bargaining power even beyond what they 
enjoyed in the old equity reorganizations. 
Reorganizers are thus more than ever com- 
pelled to gain their support. 

‘Moreover, it is not possible at the present 
time to win their support by an offering 
conditioned upon payment of an assessment 
—the one sure way, according to the equity 
precedents, of thwarting attack by dis- 
senters. The new procedure has accentuated 
the other factors prevalent since the depres- 
sion which make assessments undesirable. 
The abolition of the requirement of offering 
dissenters a cash alternative, the elimination 
of ancillary receiverships and of the neces- 
sity of a sale and organization of a new cor- 
poration, together with the tendency to begin 
reorganization proceedings before cash and 
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quick assets are exhausted, may dispense 


with any necessity for raising cash by the 
plan. Even where cash is needed, the pres- 
ent unwillingness of stockholders to pay 
assessments, and the availability of the 
Reconstruction Finance Corporation, will 
frequently make it undesirable to obtain any 
new consideration as a justification for the 
participation offered to stockholders. The 
justification must be found in the assump- 
tion that insolvency has not been estab- 
lished and that therefore preservation of 
their equity is required. 

‘The assumption of solvency, however, will 
make it difficult to accomplish the desired 
scaling down of creditors’ claims. Both re- 
organization acts enjoin the preservation 
of the equity, if any, of junior creditors in 
language substantially identical with that 
applicable to stockholders. While it is pos- 
sible to bind an entire class of creditors to 
terms accepted by two-thirds in amount, 
this is only in case the plan is found to be 
“fair and equitable.” Objecting junior cred- 
itors may point to the assumption of sol- 
vency as indicating one hundred per cent 
equity for them, no matter how trivial the 
participation offered to stockholders. Dis- 
senting bondholders may use the same argu- 
ment in case anything is offered to junior 
creditors, and use it even more persuasively 
in case equities of both junior creditors and 
stockholders are recognized. They will insist 
that the standard of fairness under the 
amendments to the bankruptcy act, must be 
that hitherto laid down by the Supreme 
Court as applicable to equity reorganiza- 
tions. 

‘The finding of solvency in the bankruptcy 
sense, in lieu of the conventional assump- 
tion in equity reorganizations that the prop- 
erty is worth less than the amount of the 
mortgage in foreclosure, does not weaken 
the position of dissenters and junior credi- 
tors. It might perhaps be treated realistic- 
ally as having no relation to facts, and 
merely a conclusion of law: just a compli- 
cated, legalistic way of saying that the court 
is willing to lend its aid to those who want 
to reorganize. If so, then there is an exact 
parallel to the situation assumed in the old 
equity reorganizations. If, however, the 
finding of solvency is treated as a finding 
of fact entitled to be respected by appellate 
courts, it still leaves the dissenters and 
objecting junior creditors in a strong posi- 
tion. If the principles of equity entitled 
them to insist upon one hundred per cent 
satisfaction in case stockholders received 
anything, even where the property was 
valued below the amount of the mortgage in 
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default, can it be equitable that they should 
receive less satisfaction from a solvent cor- 
poration? 

‘Of course the most perfect logical attack 
on a plan may be matched by equally per- 
fect logic in its support, depending on the 
premises selected. Proponents of the plan 
may use over again all of the old arguments 
and fictions which have in the past served 
them so well before receivership judges. In 
addition, they may point to the impetus for 
the legislation in the economic emergency 
and the desirability of expediting the reor- 
ganization of the multitude of corporations 
now in financial difficulties, as requiring 
courts to approve plans that conform to 
commonsense business standards of fairness 
rather than artificial legal ones. The choice 
of formal premises or of inarticulate 
assumptions throws us back to the struggle 
between practical and punitive ideals. 

‘Today, as in the past, it is the practical 
ideal which is likely to dominate the reor- 
ganization judge. He is likely to feel as 
much pressure as heretofore to get reorgan- 
ization done, and be as impatient as ever 
with those who insist for themselves upon 
terms which it is not practical to obtain for 
their entire class. Once a plan has received 
the statutory percentage of assents, the 
further requirement that it be found fair 
and equitable will appear to him as tauto- 
logical. His approval of the plan will be a 
useful weapon to persuade dissatisfied but 
timorous bondholders to deposit, and will be 
of some help in settling with even the more 
predatory opposition. The opposition will be 
strengthened by the fact that they are in- 
voking a clear-cut logical objection to the 
plan which does not involve appellate court 
inquiry into matters of fact. On the other 
hand, they must weigh the delays of appeal, 
the amount of capital which must mean- 
while be tied up, the chance that the Circuit 
Court of Appeals may reflect the practical 
attitude of the reorganization judge, that 
the Supreme Court may deny certiorari or 
even depart from its historical insistence 
upon the preservation of the prior rights 
of creditors. 

‘Where bondholders in a position of mar- 
ginal security take a dominant part in shap- 
ing the reorganization plan, they may decide 
that there is less to be lost by allowing dis- 
senters or a small number of junior credi- 
tors one hundred per cent recovery than 
by encountering the united opposition of 
the stockholders. Where the plan is en- 
gineered by stockholders who attempt to 
enlist the support of bondholders not inde- 
pendently represented, the stockholders may 
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so arrange it that the consenting bond- 
holders rather than the stockholders bear 
the impact of whatever toll must be paid to 
dissenters. This indicates a probability that 
a great many reorganizations will be suc- 
cessfully accomplished which secure the sub- 
ordinate rights of stockholders at the 
expense of the prior rights of creditors 
before the Supreme Court shall have had 
occasion to pass upon their validity under 
the amendments to the Bankruptcy Act. For 
the purpose of accomplishing most of the 
pending reorganizations the important ques- 
tion is not what the Court will decide but 
what potential dissenters can now be made 
to think it will decide. 

‘If the Court should hold that no reor- 
ganization plan is “fair and equitable” 
under the new legislation which amounts to 
a fraudulent conveyance within the equity 
precedents, then reorganizations subsequent 
to such a decision will have to be accom- 
plished by finding some other excuse for the 
inevitable concession to stockholders. Per- 
haps by this time, it will be less inconvenient 
than now to resort to an assessment. It will 
be pointed out in a future article how this 
device, which has usually been necessary to 
raise cash, incidentally offered the royal 
road to evasion of the taboos against forc- 
ing creditors to compromise with stock- 
holders. This will be offered as further proof 
that however vital it may be to a capital- 
istic society to uphold the sanctity of con- 
tracts, those who champion the punitive 
ideal for reorganization are engaged in a 
futile struggle. Once this fact is accepted, 
it leads to inquiry whether emphasis should 
not be shifted from control over reorgan- 
ization to control over the financial processes 
which lead to it. Since every reorganization 
plan is itself a launching of a new financial 
structure to carry the expectations of in- 
vestors, there should be less concern over 
the practical impossibility of reconciling the 
old inconsistent expectations, and more cau- 
tion as to the adequacy of the foundation 
for the new hopes.’ 

Fifty-six footnotes of references and cita- 
tions. 


Landlord and Tenant—Trusts—Per- 
sonal Liability of Trustee as As- 
signee of Leasehold on Covenants 
Running With the Land— 


“Minnesota Law Review,” 
Pages 568-581. 


notes, April, 1935. 
Note: In last month’s issue, this dis- 
cussion was listed as one of the articles 


read by our staff and recommended to 
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those interested, but since special at- 
tention has been directed to it by A. W. 
L. Wallgren, president of the Corporate 
Fiduciaries Association of Minnesota, 
we reproduce the Minnesota Law Re- 
view’s digest of the case of McLaughlin 
vs. Minnesota Loan & Trust Company, 
(Minn. 1934) 255 N.W. Reporter 839. 


“Plaintiffs were owners of the reversion 
in certain real property which had been 
leased for a term of 100 years. X became 
owner of the leasehold through an assign- 
ment of the term. By X’s will, he bequeathed 
the leasehold to defendant in trust. De- 
fendant took possession of the leased prem- 
ises and managed them successively as spe- 
cial administrator, executor and testament- 
ary trustee. The lease contained covenants 
to pay rent, taxes and assessments. 


“Defendant did not expressly assume or 
otherwise agree to be bound by the cove- 
nants. Plaintiffs brought action against the 
defendant to recover rent charges based on 
the covenants in the lease claimed to have 
been breached during the incumbency of 
defendant as testamentary trustee. The trial 
court made findings to the effect that the 
trust estate was insolvent, that the lease- 
hold had no rental value, and that defendant 
had accounted for all rents and profits real- 
ized by it as trustee from the premises. 


“From these findings, the court concluded 
that defendant had fully accounted to the 
plaintiffs and was under no additional per- 
sonal liability. Plaintiffs appealed from an 
order denying a determinative change in the 
findings or a new trial. On appeal, it was 
held, that the order be reversed and the 
cause remanded. The testamentary trustee, 
by accepting the leasehold as part of the 
trust property, became an absolute assignee 
and individually liable for breaches of cove- 
nants running with the land which occurred 
during the term of its possession as trustee.” 

. 
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1057-1099. By Henry M. Hart, Assistant 
Professor of Legal History, Harvard Law 
School. One hundred fifty-four footnotes. 

The Gold Clause Decisions. — “Michigan 
Law Review,” March, 1935. Pages 647- 
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Eighty-one footnotes. 
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St. Louis Circuit Court. Four footnotes. 
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fessor of Bankruptcy at the Brooklyn 
Law School of St. Lawrence University. 
One hundred fifty-four footnotes. 
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253-277. By Ira P. Hildebrand, The Uni- 
versity of Texas. One hundred twenty- 
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Interests: I—“Yale Law Journal,” April, 
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Constitutional Law-Power of Congress to 
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Capital—“Yale Law Journal,” April, 
1935. Pages 1025-1053. Ninety footnotes. 
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March, 1935, Pages 391-404. Seventy- 
seven footnotes. II—April, 1935, Pages 
549-565. Seventy footnotes. 
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“Michigan Law Review,’ March, 1935. 
Pages 804-805. Ten footnotes. 
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Trust Doctrine.—“Michigan Law Review,” 
March, 1935. Pages 820-822. Fifteen foot- 
notes. 


Judicial Restoration of the General Prop- 
erty Tax Base.—“‘Yale Law Journal,” 
April, 1935. Pages 1075-1090. Eighty-two 
footnotes. 
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fessor Law, Northwestern Law School. 
Seventeen footnotes. 
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“Notre Dame Lawyer,” March, 1935. 
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Confirmation of Carl K. Withers, for- 
merly trust officer of the First-Mechanics 
National Bank of Trenton, N. J., and ap- 
pointee of Governor Hoffman, marks a 
“new deal” in governmental banking 
regulation and supervision. The selection 
of a trust executive to this important 
post is unique in trust company annals, 
and indicates recognition of the impor- 
tance of corporate fiduciary responsibili- 
ties as well as of the necessity for such 
practical qualifications as Mr. Withers 
brings to his new office. 


The New Jersey Bankers Association, 
of which Mr. Withers is a past president, 
recommended him as one of the candi- * 
dates, after Governor Hoffman had called 
upon state banking and financial associa- 
tions to suggest practical, experienced 
men to head a State department. Mr. 
Withers has resigned his bank position 
to devote his entire time to the new 
duties. 


Mr. Withers 
has a back- 
ground of 
over twenty 
years in bank- 
ing and fidu- 
ciary admin- 
istration. He 
was organizer 
and past pres- 
ident of the 
Trenton chap- 
ter of the 
American In- 
stitute of 
Banking and 
has taken a leading part in both state 
and national banking and trust associa- 
tion work. Mr. Withers brings to his 
state a fine record of service both to his 
country, during the World War, and to 
his profession. 


CARL WITHERS 





THE CHASE 


As a New York Correspondent 


THREE widely recognized reasons why bankers 
in all parts of the country maintain accounts 
with the Chase— 


1. Nothing gives a correspondent greater satis- 
faction than a dependable day-to-day service. 


The Chase is outstanding for the efficient 
way in which it handles the routine daily 
transactions of its correspondents. 


2. A correspondent benefits from widely diver- 
sified contacts with leaders in banking, business 
and industry. 


The Chase, because of its size, prestige 
and connections, is often in a position to 
be helpful in various matters of impor- 
tance to correspondents. 


3. Correspondents appreciate the value of a 
friendly, helpful official staff in their New York 
banking connections. 


Correspondent bankers quickly develop 
friendly, personal contacts with Chase 
officers who are familiar with the various 
sections of the country and to whom they 
can turn at any time for information 
and advice. 


THE 
CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 





Personnel Changes 


ALABAMA 


Florence—Robert M. Martin has been 
named president and Sam C. Harlan, trust 
officer, of the First National Bank. Mr. Mar- 
tin, formerly vice-president, succeeds the 
late Turner Rice. 


CALIFORNIA 


Santa Barbara—M. C. McCaughey has 
been appointed trust officer of the main local 
office of Bank of America, N. T. & S. A. He 
was formerly with the bank’s trust depart- 
ment in Los Angeles. 


Los Angeles— Security First National 
Bank announces the promotion of Gerald S. 
Toll and Otis Buckingham to assistant vice- 
presidents. 


San Diego—C. E. DeRochie has been ap- 
pointed assistant trust officer at the main 
office here of Bank of America, coming from 
Los Angeles headquarters. 


Santa Monica—George C. Haas has been 
appointed manager of the local branch of 
Security-First National Bank. He succeeds 
Virgil Gillespie, who went to the cashier’s 
department at head office. 


COLORADO 


Denver—Colorado National Bank has an- 
nounced the election of George B. Berger, 
Jr., and George Klein as vice-presidents. 
Mr. Berger has been with the bank since 
1930 and had been head of the investment 
division of the trust department. Mr. Klein 
was previously auditor and assistant cash- 
ier. 

FLORIDA 


Orlando — E. C. Langston, construction 
company president, has been made president 
of First National Bank at Orlando, succeed- 
ing the late Frank L. Morse. 


ILLINOIS 


Chicago— American National Bank & 
Trust Company announces the election of 
Harold E. Foreman as vice-president. Mr. 
Foreman was formerly chairman of the 
board of the old Foreman National Bank of 
Chicago. 


Moline—F red W. Allen is president of the 
reorganized Moline State Trust & Savings 


in Trust Institutions 


Bank which opened recently with $500,000 
capital. H. E. Godehn is vice-president. 


Galesburg — First Galesburg National 
Bank & Trust Company has elected Harold 
F. Nichols, formerly cashier of Abingdon 
Bank & Trust Company, as a vice-president. 


KENTUCKY 


Louisville — Liberty National Bank & 
Trust Company has announced promotion of 
W. A. Millican from vice-president and cash- 
ier to vice-president and controller. Fred 
Strobel, auditor, was named cashier. 


Winchester—Winchester Bank has elected 
Walker P. Hampton as vice-president. 


MASSACHUSETTS 


Lawrence—Arlington Trust Company an- 
nounces the appointment of Frederick A. 
Weiss, secretary, as treasurer of the com- 
pany. 

Worcester—Alvin J. Daniels, vice-presi- 
dent of Worcester County Trust Company, 
has resigned after 52 years in banking here. 


MISSISSIPPI 


Jackson—Myer A. Lewis, a director, has 
been elected a vice-president of Deposit 
Guaranty Bank & Trust Company to suc- 
ceed F. H. Parker, now vice-president of 
Federal Land Bank at New Orleans. 


MISSOURI 


St. Louis—Mercantile-Commerce Bank & 
Trust Company has appointed James A. 
Decker, formerly with McCluney & Com- 
pany, as an assistant vice-president. Dewey 
Schmoll has been made manager of the trust 
company’s real estate department. Roy E. 
Matthews was named as cashier. 


NEW HAMPSHIRE 


Nashua—Albert J. Carter has resigned as 
assistant vice-president of National Shaw- 
mut Bank of Boston and has accepted the 
active vice-presidency of the Second Na- 
tional Bank of Nashua. Mr. Carter, who 
succeeds George F. Thurber, recently ad- 
vanced to presidency, was supervisor of 
branches of National Shawmut Bank and a 
former state bank examiner. 
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NEW JERSEY 


Irvington — Roy A. Hitchings has been 
elected executive vice-president and director 
of Irvington National Bank, and John I. 
Middleton has been elected vice-president 
and cashier following resignation of George 
Denman, Jr., from the latter post. Mr. Mid- 
dleton had been vice-president and trust 
officer. 


Cranford—Henry W. Whipple, vice-presi- 
dent, trust officer and secretary of Cranford 
Trust Company, has been elected president, 
and George H. Bates, a director, has been 
named chairman. Thomas A. Sperry, son of 
the bank’s founder, was made a vice-presi- 
dent and Harold Compton has been promoted 
from assistant secretary to secretary. 


NEW YORK 


Brooklyn — Brooklyn Trust Company re- 
cently announced three appointments. 
Charles B. Royce, assistant secretary of the 
company since 1919, has been elected a vice- 
president, continuing in charge of trust 
development. John R. Mohr, assistant secre- 
tary since merger of the Mechanics Bank of 
which he was a trust officer, in 1929, has 
also been elected a vice-president and will 
continue in charge of the mortgage depart- 
ment. E. Vincent Curtayne, formerly a prac- 
ticing attorney and associated with the 
company since 1933, has been appointed as- 
sistant secretary to assist Mr. Mohr. 


New York City — Manufacturers Trust 
Company announces the election of James 
L. Fozard as a vice-president. 


New York City—National City Bank has 
appointed Arthur F. Thompson, head of the 
government bond department, as an as- 
sistant vice-president. 


Syracuse—First Trust & Deposit Com- 
pany announces the election of Bruce Quack- 
enbush as assistant secretary of the trust 
department. He has been with this depart- 
ment for seven years and was originally with 
the merged First National Bank. 


OHIO 


Springfield—Paul C. Arthur, for the past 
ten years head of the trust department of 
First National Bank & Trust Company here, 
has resigned to become trust examiner for 
the Ohio State Banking Department. 


Newark — Warren T. Suter has been 
elected president of the reorganized Union 
Trust Company which recently reopened 
here, and Merrill Montgomery has been 
elected vice-president. Mr. Suter was presi- 
dent of the former Union Trust Company. 


OKLAHOMA 


Oklahoma City—Walter H. Griffith, newly 
appointed assistant State Bank Commis- 
sioner, was formerly a Vicksburg, Miss., 
banker and subsequently vice-president and 
trust officer of Liberty National Bank of 
Oklahoma City until entering the brokerage 
business in 1932. 


PENNSYLVANIA 


Pittsburgh—Herbert A. Kenan has been 
elected vice-president of Potter Title & 
Trust Company and will be in charge of the 
trust department, according to recent an- 
nouncement. Mr. Kenan has been associated 
with the Potter Title & Trust for eighteen 
years and vice-president of the affiliated 
Lawyers Title Company since its formation 
in 1933. He is a member of Allegheny 
County Bar. 


Philadelphia — Real Estate Trust Com- 
pany has elected William Lewis McGee as 
vice-president and treasurer to succeed Mel- 
ville Parker. Other new officers recently 
elected are Townsend B. Young and Her- 
rick A. Raynor, vice-presidents, and John J. 
McGarvey, assistant treasurer. 


Carlisle — Carlisle Trust Company an- 
nounces election of S. Sharpe Huston as 
second vice-president and trust officer. Mr. 
Huston, a manufacturer, has been connected 
with the bank for some years past. Murray 
Whitcomb was named treasurer of the com- 
pany to succeed E. E. Sellers, retired. 


Chambersburg—Jere E. Miller has been 
elected to the presidency of Farmers & 
Merchants Trust Company to succeed the 
late William Hoerner. B. B. Holler’ was 
elected to succeed Mr. Miller as vice-presi- 
dent, and T. Z. Minehart was made solicitor. 


Mauch Chunk — Mauch Chunk National 
Bank has elected the Hon. J. C. Loose as 
president, following the recent death of Ira 
G. Ross. Mr. Loose, well-known attorney, 
had been vice-president of the bank. 


TENNESSEE 


Nashville—Ennis E. Murrey resigned re- 
cent as vice-president of Nashville Trust 
Company to become head of the Nashville 
office of the Southern Trust Company. 


TEXAS 


Dallas—Dallas Bank & Trust Company 
announces the appointment of Dexter Ham- 
ilton, formerly associate justice of the Fifth 
District Court of Appeals in Dallas, as gen- 
eral counsel and a director of the company. 
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VIRGINIA 

Richmond—Robert E. Anderson has as- 
sumed the presidency of Southern Bank & 
Trust Company, being elected to succeed the 
late Oscar Brinser. A. W. Maynard, a direc- 
tor, has succeeded Mr. Anderson in the vice- 
presidency. 

CANADA 

Toronto—Thomas Bradshaw was elected 
president of the Toronto General Trusts 
Corporation at a recent meeting of the board 
of directors. He succeeds the Hon. N. W. 
Rowell, K.C., who resigned owing to the 
necessity of reducing his responsibilities, but 
remains on the board of directors. Mr. Brad- 
shaw had been vice-president of the corpora- 
tion for several years and is also president 
of the North American Life Assurance Com- 
pany. The corporation also announces the 
appointment of C. W. Nicholson, formerly 
comptroller, as supervisor of branches. 

Toronto — National Trust Company an- 
nounces appointment of Ronald W. Pearson 
to the official staff of the Toronto office. He 
has been with the company since 1922 and 
manager of the Edmonton office since 1929. 
J. D. Gunn, manager of the Saskatoon 
branch, was appointed to succeed Mr. Pear- 
son as manager at Edmonton, and R. W. 
Stayner of the Saskatoon office was ap- 
pointed manager for Saskatoon branch. 

Lethbridge—British Canadian Trust Com- 
pany, at the annual meeting, elected Rich- 
ard R. Davidson, barrister and solicitor, and 
formerly vice-president of the company, as 
president. He succeeds George Lomas. At 
the same meeting G. H. Roy was elected 
vice-president. 


Trust and Banking Briefs 


Fairfield, Ala. — Fairfield-American Na- 
tional Bank has become a branch of First 
National Bank of Birmingham, under pro- 
visions of the new state law permitting 
conversion of affiliated banks to branches 
by exchange of stock. 

Phoenix, Ariz.—Full trust powers have 
been granted to The Valley National Bank 
of Phoenix. 

Los Angeles, Cal.—Harry C. Muller of 
- Union Bank & Trust Company of Los An- 
geles is the new president of California 
Escrow Association. 

Chicago, Ill—Paul P. Pullen, advertising 
manager of Chicago Title & Trust Company, 
has been elected president of Chicago Fi- 
nancial Advertising Club. A. E. Bryson of 
Halsey, Stuart & Company was chosen vice- 
president; E. A. Hintz, executive vice-presi- 
dent of Kaspar-American State Bank, treas- 
urer; and Miss Ruth Gates of State Bank & 
Trust Company, Evanston, secretary. 
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Fort Wayne, Ind.—Peoples Trust & Sav- 
ings Bank is remodeling and enlarging its 
quarters to provide improved facilities for 
the trust department. 


Dubuque, Iowa—Dubuque Bank & Trust 
Company has been incorporated with capi- 
tal stock of $100,000. It is believed that J. M. 
Burch, Jr., will be president; Albert Whar- 
ton, executive vice-president; Charles Mc- 
Clean, vice-president, and Carl W. Ziep- 
precht, trust officer. 

Frankfort, Ky.—State banks in Kentucky 
cannot administer trust funds or act in any 
fiduciary capacity unless they have capital 
and surplus of $80,000, according to recent 
ruling by the assistant attorney-general of 
the state. One-half the capital and surplus 
must be segregated by state banks for trust 
claims, and in the event of liquidation, trust 
claims are a preferred lien against assets 
of the bank. 

Moberly, Mo.—City Bank & Trust Com- 
pany has been chartered with capital of 
$100,000 and with J. E. Bach as president. 

Butte, Mont.—Miners National Bank has 
been chartered as a conversion of Miners 
Bank & Trust Company and has been grant- 
ed full trust powers. 
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Carson City, Nev.—Don LaRue, assistant 
cashier of the old United Nevada Bank, has 
been appointed by Governor Kirman as 
State Superintendent of Banks. 

Cliffside Park, N. J.—Full trust powers 
have been granted to United National Bank 
of Cliffside Park. 

New York City, N. Y.—American Bank- 
ers Association has announced appointment 
of William C. Potter, chairman of the board 
of Guaranty Trust Company, as chairman 
of the Foundation Trustees. 

Albany, N. Y.—Wendell Barker, chair- 
man of the Mortgage Commission of the 
State of New York, announces appointment 
of Charles B. Law, formerly president of 
New York Joint Stock Land Bank, as chair- 
man of the new advisory council. 

Harrisburg, Pa.— Harrisburg National 
Bank and Harrisburg Trust Company are 
making improvements and enlargements of 
their quarters, with cost estimated at about 
$125,000. 

Parkersburg, W. Va.—Merger of Citizens 
National Bank with the affiliated Parkers- 
burg National Bank is proposed to form one 
of the largest banks in the state, according 
to recent announcement. The plan calls for 
consolidation under the name and charter 
of The Parkersburg National Bank which 
is nearly a century old. 

Logan, W. Va.— Limited trust powers 
have been granted to National Bank of 
Logan. 

Montreal, Canada — Title Guarantee & 
Trust Company of Canada has moved to 
new quarters in the company’s own uptown 
building, recently remodelled and renamed 
the Title Guarantee Building. 

Montreal, Canada— The Eastern Trust 
Company has moved its offices to larger 
quarters on the ground floor of the Trans- 
portation Building. 
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Paris, France—The Chase Bank in Paris, 
successor to The Equitable Trust Company, 
this month celebrated its twenty-fifth anni- 
versary. 





Richard Maury Sims 


Richard Maury Sims, vice-president and 
trust officer of American Trust Company, 
San Francisco, died suddenly on May 9 at 
his home in Berkeley, California. Death was 
due to heart failure. 

Mr. Sims, affectionately known as “Col- 
onel,” was a trust officer of national prom- 
inence. President of the trust division of 
the American Bankers’ Association in 1933, 
it was under his energetic leadership that 
the “statement of principles of trust insti- 
tutions” was adopted, a code of ethics which 
has ruled trust companies over the Nation 
ever since. 

He has served on many important com- 
mittees of the trust division of the Ameri- 
can Bankers Association. Also, he was active 
in the Trust Section of the California 
Bankers Association and the Associated 
Trust Companies of Central California, hav- 
ing held the presidency of both organiza- 
tions. 

Colonel Sims was born in Rockhill, S. C., 
in 1874. He graduated from the University 
of South Carolina with the class of 1893, 
removing to California in the following 
year. He taught school in Sonoma while 
studying law. He was admitted to the bar 
in 1895, and had been a resident of the San 
Francisco Bay cities since 1898, in which 
year he became Assistant City Attorney of 
San Francisco under Franklin K. Lane. 


In 1906 he became associated with the 
legal firm of Morrison, Cope & Brobeck, 
leaving it in 1909 to become trust officer of 
the Mercantile Trust Company of Califor- 
nia. He continued with the bank through the 
merger in 1926, which brought together the 
Mercantile Trust Company and the Ameri- 
can Bank to form the present American 
Trust Company, which he served until his 
death. 

In 1904 he married Miss Louise Bundschu, 
member of a pioneer California family. His 
widow survives him, as do three children, 
Mrs. Leora Aydelott of Hanford, Richard 
M. Sims, Jr., an attorney, of San Francisco, 
and Robert Lee Sims, who is a graduate 
student in the school of business at Harvard. 

Mr. Sims was a Mason and a member of 
the Pacific Union and Presidio Golf Clubs. 
He was also a member and past president 
of the Sons of the American Revolution. 















Developing Trust New Business 


Three Recent Illustrations of Timeliness in Newspaper 
Display Advertisements Used by 
Trust Institutions 


IMELINESS is recognized as an 
important factor in successful ad- 
vertising, but it is much easier to 
recognize than to apply a sound principle. 
While the actual number of timely adver- 
tisements in the trust field is large, they 
are not sufficiently numerous to be com- 
monplace. Three of the most recent dis- 
plays coming to our notice are reproduced 
in miniature. 


“Over 4 Billions!” 


The Fidelity Union Trust Company of 
Newark, N. J., uses the following text 
under the heading, “Over 4 Billions!” 


“Since the first of January, 1935, the 
amount of bonds called for payment prior 
to maturity reached a staggering total 
exceeding four billions of dollars. 

“History has established the fact that 
many millions of securities called for pay- 
ment before maturity in years gone by 
have not yet been paid, entirely due to the 
fault of the owners in failing to present 
promptly the called bonds for payment. 
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“The loss in income which funds such as 
these might have produced, had they been 
collected and reinvested promptly, is need- 
less. One of the functions of this Company 
acting as executor and trustee of estates is 
to guard against such losses, first, by keep- 
ing informed as to securities which are 
called, second, by taking the mechanical 
steps necessary for the collection of the 
principal at the time it is due, and third, 
by reinvesting such principal amounts 
promptly. 

“Such a task is no small part of estate 
administration, but its importance is fre- _ 
quently overlooked by individuals who are 
planning their wills and selecting fiduci- 
aries. The equipment and experience of 
this Company for the performance of this 
specific duty alone is another reason for 
its appointment as executor and trustee.” 


The small italic type offers a pamphlet 
in which are listed the United States 
Government and more important cor- 
porate bonds called for payment between 
January 1 and May 1, 1935. The pamphlet 
itself contains, in addition to the list, 
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three pointed paragraphs on “Unneces- 
sary Loss,” and the line, “We will gladly 
check your bond list.” 


Life Insurance Week 


Many trust institutions in various 
parts of the country referred in their 
advertising to “Life Insurance Week” or 
used displays devoted entirely to some 
phase of the life insurance question. The 
Fidelity Union Trust Company of New- 
ark, N. J., obtained a double advantage 
by reproducing an advertisement used in 
1925, explaining that it “set forth our 
position at that time, which has remained 
unchanged during the last decade.” 

The last two paragraphs of the adver- 
tisement read: 


“Life insurance is a vital part in every 
well-rounded estate program. 

“You can perform no more vital service 
to your family, than to have a well-in- 
formed insurance counsellor analyze your 
situation and submit his version of your 
needs.” 


“Happy Occasions” 


Under the heading, “(Happy Occasions 
Suggest Will Revision,” the Industrial 
Trust Company, Providence, R. I., uses 
text as follows: 

“The marriage of a daughter, the 
graduation of a son from college and his 
entry into a business or profession . . 
these and many other happy occasions 
may suggest that your will be revised to 
meet changing circumstances in family 
life. 

“Consult your attorney for the redraft- 
ing of your will and consider the advan- 
tages of appointing Industrial Trust Com- 
pany as your executor and trustee for 
competent management of your estate.” 


How to Get the Full Protection 
of Life Insurance 

This heading appears in a copyrighted 
pamphlet distributed this month by the 
State Street Trust Company of Boston. 

Although the text matter is brief, it 
contains an impressive sequence of per- 
tinent statements designed to arouse 
interest in the tangible advantages to be 
obtained through the appointment of the 
company as trustee under business and 
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personal insurance trusts. The concluding 
paragraph is as follows: 

“Our officers will be glad to explain 
the many details of Business and Per- 
sonal Insurance Trusts. Preliminary to a 
discussion, you may wish to read one or 
both of our booklets describing these 
services. A reading of these booklets may 
point the way to protection that your 
estate and family now lack.” 

A business reply card is enclosed. 


Insurance 


Insurance is the subject of a current 
periodical advertisement of the National 
Trust Company, Limited, Canada. The 
text reads as follows: 

“Insurance is an important part of the 
modern estate. Life insurance provides the 
ready cash which may be needed for the im- 
mediate living expenses of the beneficiaries, 
or for the protection of other valuable as- 
sets which should not be sacrificed by quick 
liquidation. Our experience over many years 
in dealing with estates composed of greatly 
varied assets enables us to advise on the im- 
portance of insurance in any estate. We in- 
vite you to consult us.” 


Guarantee Fund for Individual 
Fiduciaries 

A solicitors’ fidelity guarantee fund is 
to be created by voluntary tax of attor- 
neys in New South Wales for the pur- 
pose of making good losses to clients of 
defaulting lawyers acting as trustees for 
estates. Recent svecial correspondence to 
the New York Times states: “In recent 
years defaults by lawyers acting as trus- 
tees for estates have been increasingly 
numerous, and the situation grew so 
acute that the standing of the profession 
was felt to be at stake.” 

The State Bar Association of New 
South Wales declared for establishment 
of a guaranty fund patterned after that 
created in New Zealand some years ago, 
providing for a tax of from $15 to $50 
on each member until total contributions 
reach $500.000 with limitation of claims 
during the first ten years to $25,000 
against any one lawyer and $10,000 for 
any client. The limit is subsequently to 
be raised to $50,000 but the client must 
first obtain conviction against the solici- 
tor concerned. 





Wills Recently Probated 


Alfred I. DuPont 


Florida National Bank of Jacksonville 
is named as co-trustee of the foundation 
created under the will of Alfred I. Du- 
Pont of Delaware and Florida, who died 
April 29th. Mr. DuPont’s will, dated 
March 3, 1933, disposes of a fortune 
which has been estimated at as high as 
$50,000,000. However, a _ considerable 
amount had previously been transferred 
by a living trust agreement in favor of 
a sister and brother of Mr. DuPont’s. 


By the terms of the will, his extensive 
Florida interests, including Almours Se- 
curities, Inc., are to be carried on as here- 
tofore with a large part of the income 
going to the Nemours Foundation, which 
is also bequeathed his Wilmington estate 
“Nemours” and a legacy of $1,000,000 
for its establishment. The foundation is 
chiefly to benefit crippled children and the 
aged poor. An annual income of $200,000 
is provided for his widow, Mrs. Jessie 
Ball DuPont, and‘large bequests are made 
to other relatives and to servants. 


John H. Puelicher 


The Marshall & Ilsley Bank of Mil- 
waukee, Wis., was named as co-executor 
of the estate of the late John Huegin 
Puelicher, past president of the Ameri- 
can Bankers Association and president of 
Marshall & Ilsley Bank since 1920. Under 
his will Mr. Puelicher bequeathed all his 
property to his wife, appointing her co- 
executrix with the bank with which he 
had been associated since 1885. Mr Pue- 
licher was a past president of the Ameri- 
can Institute of Banking and a national 
authority on bank public relations and 
employee education. 


Sir Albert Gooderham 


Sir Albert E. Gooderham prominent 
Canadian distiller, financier, military 
leader and philanthropist, appointed the 


Ontario branch of the Canada Permanent 
Trust Company as co-executor and co- 
trustee, to act in conjunction with his 
eldest son, Col. Albert E. Gooderham, 
by his will, probated this month in 
Toronto. ° 


Sir Albert was formerly managing 
director and vice-president of Gooderham 
& Worts, whose facilities he turned over 
to the Canadian government during the 
war, commander of the 10th Royal Grena- 
diers and a director of the Bank of 
Toronto and vice-president of Canada 
Permanent Mortgage Corp. as well as - 
president of Dominion of Canada Guar- 
antee & Accident Co. Among his large 
philanthropies were a preventorium, an 
anti-toxin farm for the University of 
Toronto and a war hospital in London, 
England. 


Edward M. Mellvain 


The Reading Trust Company of Read- 
ing, Pa., was named an executor under 
the will of the late Edward Morton Mc- 
Ilvain who preceded Charles M. Schwab 
as president of the Bethlehem Steel Com- 
pany. Mr. Mcllvain, direct descendent of 
John Morton, a signer of the Declaration 
of Independence, was retired from active 
business interests which had included 
directorates on several steel and iron 
companies, including Gulf States Steel 
Corporation and Lehigh Coke Company. 


Daniel S. Remsen 


The trust and legal fraternities suffered 
a real loss in the recent death of Daniel 
Smith Remsen, nationally prominent at- 
torney and author of standard works on 
wills and estates. Born in Tecumsah, 
Mich., in 1853, he graduated from Uni- 
versity of Michigan Law School and be- 
gan law practice in association with the 
late Austin Abbott, forming his own 
firm in 1888 with Frank Parsons. In 
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1930, while associated with R. H. Bur- 
ton-Smith, he wrote “The Preparation of 
Wills and Trusts.” Other notable books 
written by Mr. Remsen include “Post- 
Mortem Use of Wealth” and “Intestate 
Succession in the State of New York.” 
He was also active in establishing the 
Uniform Trust for Public Uses, and in 
State Bar association work. In 1898 he 
organized the Westchester Trust Com- 
pany of Yonkers, N. Y., first trust com- 
pany in Westchester county. He is sur- 
vived by his son and law partner, Gerard 
T. Remsen. 


Mr. Remsen chose the Bank of New 
York & Trust Company, New York City, 
as executor and trustee of his estate. 


Whiteford Russell Cole 


The will of Whiteford Russell Cole, 
formerly president of the Louisville & 
Nashville Railroad Company, who died 
recently near his Louisville home, named 
the Fidelity & Columbia Trust Company 
of Louisville, Ky., as co-executor with 
Mary Bass Cole. Mr. Cole’s interests in- 
cluded membership on the board of di- 
rectors of the Fidelity & Columbia Trust 
Company. 


Francis H. Sisson 


Appraisal of the estate of the late 
Francis Hinckley Sisson, who died in 
September, 1933, shows a net valuation 
of $168,751. The Guaranty Trust Com- 
pany of New York, of which he was vice- 
president, is co-executor with his wife. 


Will Curiosities 


“‘An Estate in Search of Beneficiaries” 
may best describe the will of Albert H. 
Whitin, recently filed in the Probate 
Court of Worcester, Mass. Large bequests 
are made “to each person named in a 
memorandum left with the executors,” 
but the memorandum and another one de- 
vising personal effects, were both miss- 
ing. The estate is estimated to be worth 
nearly $1,000,000. 


Sharma 1 


A testamentary beauest of $500 for 
the care of an Irish terrier was recently 
upheld as valid by Surrogate Foley of 
New York County Surrogate Court. It 
was held that evidence was insufficient 
to establish that the testator-owner had 
parted with title to the dog in his life- 
time, and payment was made as specified 
in the will. 


Responsibility for seeing that bene- 
ficiaries of the estate of the late Cephas 
Taylor of New York City have “abstained 
entirely from the use of intoxicating 
liquor for a consecutive period of five 
years” has been placed on a trust com- 
pany in New Rochelle and a sister of the 
testator. A petition asks the court to 
construe whether the use of ‘beer or 
wines in quantities not sufficient to in- 
toxicate the user constitutes a breach of 
the condition of the will.’ 





Statement of Circulation 


Under the trade practice provisions of 
the Code relating to the Periodical Publish- 
ing and Printing Industry, it is required 
that periodical publishers after one year 
from the effective date of the Code (Febru- 
ary 26, 1934) shall publish in the first 
issue of each periodical after April 30 and 
October 30 of each year, a sworn statement 
showing the circulation figures covering the 
issues of the preceding calendar six months’ 
period ending June 30 and December 30, 
respectively, which he has stated to his 
advertisers was the basis upon which he 
sold his advertising. Failure to comply with 
these requirements shall constitute a viola- 
tion of the Code. 


The following statement is in accord with 
our report to the Audit Bureau of Circu- 
lations for the six months ended December 
31, 1934: 


This is to certify that the average cir- 
culation per issue of TRUST Companies 
Magazine for the six months’ period July 1 
to and including December 31, 1934, was 
as follows: Copies sold, 1932; copies dis- 
tributed free, 240; total, 2172. 


(Signed) Glen B. Winship, Publisher. 


Subscribed to and sworn before me on this 
17th day of May, 1935. (Signed) Louella F. 
Little, Notary Public No. 164, New York 
County, N. Y. 





MORE OPTIMISTIC ON RAIL BONDS 


Bruere Committee Presents Analysis of Recent Development and 
Prospects for Railroad Investments 


railroad bonds of the investment 
type” is warranted by developments of 
the last year, in the opinion of the Com- 
mittee on Railroad Investments of the 
National Association of Mutual Savings 
Banks. This committee, under the chair- 
manship of Henry Bruere, in its report 
submitted this month, said in part: 

“Tt is true that the net figures considered 
apart from the gross are not so comforting. 
The increase in gross operating revenues in 
1934 was more than counterbalanced by in- 
creases in expenditures for labor and mate- 
rials, with the result that during 1934 the 
railroads fell short by about 32 million dol- 
lars of earning fixed charges, as compared 
with a deficit in that respect of six million 
dollars in 1933, the total being about 600 
million dollars. The deficit in 1932, however, 
was 139 million dollars, and that was before 
the sharply increased costs of materials used 
by railroads which began to be felt after 
the middle of 1933 as the result of govern- 
mental policy. The greater deficit for 1934 
than for 1933 may be charged principally 
to the partial restoration of the former wage 
scales which were effective during the sec- 
ond half of the year. Operating revenues 
increased 5.7 per cent in 1934 over 1933, 
but operating expenses increased 8.5 per 
cent. In other respects, however, the general 
picture appears somewhat more favorable. 


66 SOMEWHAT improved frame of 
x» mind on the part of holders of 


Certain Relations “Out of Joint” 


“Certain relations affecting the financial 
results of railroad operations are unde- 
niably out of joint, and this dislocation is 
partly responsible for the unfavorable fig- 
ures for net revenue. This is particularly 
true of the wage factor and the taxation 
factor. The relationship between the strictly 
regulated carriers by rail and the virtually 
unregulated carriers by highway, those of 
the one class compelled to provide and main- 
tain their rights of way and those of the 
other class with relatively light obligations 
in that respect, has been inequitable. There 
are other advantages which the unregulated 
highway and waterway carriers have over 
the railroads which siphon off business to 
them from the rails. The steadily crystalliz- 
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ing public opinion that it is uneconomic as 
well as unfair to handicap one of the com- 
petitors while subsidizing the other, and the 
gradually rectifying force of economic laws, 
may reasonably be expected to work to the 
benefit of the railroads. 

“Tons of freight hauled one mile is the 
clearest basis for measuring railroad freight 
traffic. Ton-miles of freight in 1934 in- 
creased 7.9 per cent over 1933 and 15 per 
cent over 1932. Passenger-miles increased 
10.4 per cent over 1933 and 6.3 per cent 
over 1932. The steady decline in freight 
traffic, measured by car loadings, which 
began in November, 1929, continued un- 
broken until the second week in May, 1933, 
more than 42 months. Gains followed until 
July 1, 1934. The accumulated gain for the 
first half of 1934 over the corresponding 
period of 1933 was 2,056,000 cars, 15.4 per 
cent. The second half of 1934 produced fewer 
car loadings than the like period in the pre- 
ceding year, so that for the complete year 
the loadings for 1934 were 5.4 per cent in 
excess of 1933. During the first 16 weeks 
of 1935 to April 20, the total loadings were 
9,254,898 cars, as compared with 9,295,924 
during the corresponding period in 1934, a 
reduction of 0.4 per cent, and as compared 
with 7,736,050 cars in the corresponding 
period of 1933, an increase of 19.6 per cent. 


“Under the constant pressure of strin- 
gency the railroads have effected many sub- 
stantial economies, and further progress 
along that line is promised. Moreover, there 
has been substantial gain in operating effi- 
ciency, measured by such standards as aver- 
age speed of freight trains between ter- 
minals, average movement per day of active 
cars and active locomotives, average freight- 
train load and car load, fuel consumption 
per unit of freight, and the like. * * * 


Conclusion 


“Lack of agreement among the various 
interests and groups concerned with the 
railroads’ welfare is the most disturbing 
factor in the present situation. Those who 
are importantly affected by the well-being 
of the railroad industry should make an 
earnest effort to secure agreement among 
themselves on points of fundamental policy, 
and should try to unite in concerted and 
vigorous action in support of a general 
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basic program. Lack of unanimity has re- 
sulted in the failure on the part of the 
responsible legislative authorities to enact 
proper constructive legislation. Every effort 
should be made to secure complete and sym- 
pathetic cooperation in order that specific 
policies may be agreed upon with the strong 
endorsement and support of all interests. It 
is believed that true remedial action can be 
accomplished only if the public and the gov- 
ernment are made fully cognizant of the 
nature of railroad needs and the nature of 
the railroad emergency and the importance 
of the railways’ part in the national re- 
covery. 
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“Government assistance should be con- 
tinued until such time as the constructive 
forces now operating to improve railroad 
earnings have had an opportunity to become 
fully effective. A relatively small increase 
in traffic would radically change the situa- 
tion and a moderate restoration of earning 
power should bring to an end the period of 
necessary government support. Most rail- 
roads are conservatively capitalized, and 
the present-day difficulties are not due to the 
fact that fixed charges are generally too 
high, but that the margin between expenses 
and revenues is, under present conditions, 
too narrow.” 


Chester J. Dodge Erroneously Quoted — Apology 
and Explanation 


As stated on page 486, Chester J. Dodge, 
Auditor of Accounts, Surrogate’s Court 
of New York County and member of the 
New York Bar, was erroneously quoted in 
last month’s issue. 

Without any desire to extenuate our 
fault, we wish to explain that the con- 
fusion which resulted in unauthorized 
changes and additions to Mr. Dodge’s ar- 
ticle arose from the fact that the manu- 
script, after being prepared by Mr. 
Dodge, was submitted with his consent to 
a third party for possible criticism and 
suggestions. Although these suggestions 
were submitted to Mr. Dodge, our repre- 
sentative failed to call his attention to 
the fact that alterations had been made 
in his manuscript. 

In the amended form the manuscript 
was published, and one of the paragraphs 
inserted without authorization was se- 
lected as part of the “highlight” of the 
article for mention under the heading “In 
This Issue.” 

Two letters on the subject are published 
below: 

May 17, 1935. 
Mr. Christian C. Luhnow, 
Trust Companies, 
2 Rector Street, 
New York City, New York. 


Dear Mr. Luhnow: 

In my article entitled “Correcting Faults 
in Wills,” published in your April, 1935 issue, 
there appeared the following lines: “This 


is where the experience cf a trust officer, in 
collaboration with the attorney for the tes- 
tator, will prove most helpful.” 

These lines were not written by me and 
did not appear in the manuscript, which I 
submitted to you. You will recall that you 
suggested a similar statement in my article. 
I informed you that I could not make any 
such statement and you definitely agreed 
none would appear. I was, therefore, greatly 
shocked and amazed in reading the article as 
printed. 

There were other changes in my manu- 
script, as it appeared in the published ar- 
ticle, which were incorrect. The principal 
changes included mis-statements regarding 
payments in behalf of infants and the dis- 
tinction between life-tenants and annuitants. 

I desire that your readers be informed as 
to the above matters and I wish further to 
inform them that I was not consulted re- 
garding such changes nor was a proof of 
the article submitted to me before it was 
published. 

Very truly yours, 
CHESTER J. DODGE 


May 20, 1935. 
Chester J. Dodge, Esq. 
Surrogate’s Court, 
31 Chambers Street, 
New York City 


Dear Mr. Dodge: 

Detailed inquiry into the subject of your 
letter of May 17th addressed to Mr. Luhnow 
has convinced me that you have far more 
basis for complaint than I had supposed. 

As I have already told you, one of our 
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most stringent rules is that no change of 
any kind shall be made in any signed ar- 
ticle without the author’s sanction. 

Full retraction and apology will appear 
prominently in the current issue of the 
Magazine. This will be done in justice to 
you. 

Steps are being taken to prevent any 
similar occurrence. Reliability in a maga- 
zine of this kind is a primary essential. Er- 
rors are of course inevitable, but errors of 
this kind cannot be tolerated. 

Sincerely yours, 


GLEN B. WINSHIP 


Benson Makes Plea for Return 
to Normal Activity 


The following quotation is taken from 
the address of Philip A. Benson as presi- 
dent of the National Association of Mu- 
tual Savings Banks, delivered before the 
annual conference of that organization, 
held May 8-10. : 

“We cannot fail to be concerned with 
the fact that the debt of our national 


government is larger today than a year 
ago—in fact, the greatest of any time in 
history — while there are other plans 
afoot to spend staggering sums for the 
purpose of relieving unemployment. We 
cannot be blind to the further fact that 
organized minorities are urging the ex- 
penditure of still larger sums. We know 
that ultimately the people of the United 
States must be taxed to pay this debt and 
we cannot shut our eyes to the truth that 
the growing national debt, coupled to the 
continuing unbalanced budget, contain 
definite threats of inflationary methods. 


“Perhaps, as we see the growth of what 
may be a menace to our country and its 
invested capital owned, as it is, by mil- 
lions of thrifty people, we can do not 
more than lift out voice in warning. Let 
us not hesitate to do that. Let us take our 
stand for what we believe are sound prin- 
ciples and urge that the country be per- 
mitted to get back to normal activity and 
healthy development through private in- 
itiative.” 
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‘WARNING ON PUBLIC UTILITY BONDS 


Their Good Behavior Marketwise “Should Not Mislead Us,” Says 
Woodworth Committee in Report to Savings Banks 


HE “good behavior marketwise” 
of public utility bonds “should not 
mislead us,” in the opinion of the 


Committee on Public Utilities, National 
Association of Mutual Savings Banks. 


In its report to the Association at the 
annual conference May 8-10, the com- 
mittee under the chairmanship of E. K. 
Woodworth, attributed the increase in 
market value of these bonds to “a market 
in which the demand for sound bonds far 
outruns the supply.” 


“Lack of new issues except for refunding 
purposes,” the committee continued, “and 
uncertainty as to all except bonds of the 
highest grade have limited the number of 
issues in which savings and trust funds 
may be safely invested. A rise in prices 
under such conditions affords no justifica- 
tion for relaxed interest in what is going 
on around us. * * * 


“Holding companies are owners of the 
equities of most of the operating properties 
which secure our bonds. Necessarily we are 
fearful of any legislation which may destroy 
or weaken the financial strength of the 
owners of the equities behind our bonds. The 
financial strength of any borrower and his 
ability to provide additional security to 
protect his own junior investment is of 
great importance to the safety of any loan. 
This is equally true whether the loan be 
secured by collateral, a mortgage upon a 
home or an issue of bonds secured by a 
mortgage upon the properties of a public 
utility. To decree the early demise of the 
owners of the companies which are our 
immediate debtors could not fail to injure 
and might even destroy the credit of many 
operating companies and their ability to 
serve the public. Holding companies through 
their ability properly to provide for diver- 
sity of investment have been and, we believe, 
should continue to be a means of providing 
the equity money so essential to the pro- 
tection of bonds now outstanding or which 
must be issued in the future to provide 
funds for the normal expansion of the in- 
dustry. A death penalty, even with a five- 
year reprieve, would, we believe, tend to 
convert a business with great possibilities 


of expansion into a moribund industry and 
would injure savings banks and other in- 
vestors. Moreover, it would certainly limit 
the opportunity of the business to assist in 
relieving unemployment. To declare that 
such abuses as have attended the develop- 
ment of holding companies can be remedied 
only by the abolition of such companies, in 


our opinion, is not only unwise, but untrue. 
* * * 


“Let us remind ourselves that govern- 
mental regulation of public utilities is prop- 
erly concerned with securing adequate 
service at reasonable rates and protecting 
investors against unsound and over-priced 
securities. It is our belief that these objec- 
tives can and should be accomplished with- © 
out loss of the benefits of private initiative 
and state control of what are essentially 
local problems and without sacrifice of 
honest investments.” 


Threat Against Entire Credit 
and Monetary Structure 


“The public is beginning to realize 
that the dangers of the present banking 
bill lie in the threat of the socialization 
not only of the banking system but of 
the entire credit and monetary structure 
of the country,” said H. A. Brinkman, 
vice-president of the Harris Trust & 
Savings Bank, Chicago, in his address 
May 20, as retiring President of the IIli- 
nois Bankers Association. 

“We all agree that in some respects 
our banking system has not measured up 
to its full requirements. The question 
now is not so much as to whether we 
should patch up or make additions to the 
old law as it is whether our people are 
willing to surrender to a centralized gov- 
ernment at Washington the control of the 
savings of the provident and the thrifty.” 

One of the points brought out by Mr. 
Brinkman was that the maintenance of 
two banking systems, State and National, 
“will serve to postpone, if not actually 
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forestall, obnoxious Federal bureaucratic 
control.” 

“If the right of a sovereign state to 
charter banking institutions is ever 
voided,” Mr. Brinkman said, “or even 
seriously abridged, through the action of 
the national government, the results will 
be more than unfortunate not only for the 
state banks but for the national banks. 
* * * T cannot believe that the people 
will turn their backs on the dual system 
to which they are so much indebted for 
the high degree of commercial and agri- 
cultural development existing in this 
country.” 

Mr. Brinkman directed attention also 
to the fact that the “Postal Savings 
banks have come into definite competi- 
tion with state and national banks,” and 
expressed the opinion that “this develop- 
ment, while not so serious at the moment, 
may easily become a real danger to the 
existence of the savings banks of the 
nation.” 


In his concluding remarks, Mr. Brink- 
man said: 

“The fight which the bankers are mak- 
ing is not a selfish one. On the contrary, 
it is a fight to maintain for future gen- 
erations the principles laid down by those 
sturdy forefathers of ours whose clear 
and remarkable vision turned over to us 
a plan of government which has made 
ours the most prosperous and livable 
country on the globe. It would be a be- 
trayal of the highest God-given trust to 
turn over to our children a new system 
which can only lead to misery and de- 
struction of a heritage which is rightly 
theirs.” 


Municipal Bankruptcy Act 


Attention is called to possible amend- 
ment of the Municipal Bankruptcy Act. 
The Committee on Municipals and Gov- 
ernments, National Association of Mu- 
tual Savings Banks, in its report to the 
conference of that organization this 
month, said that “an effort again is be- 
ing made before the present Congress to 
amend this bill in certain particulars 
adverse to the interests of bondholders, 
and to relax the provisions of the present 
law.” 

The Committee will oppose “any relax- 
ation in the Federal law which would 
permit a municipality to repudiate its 
obligations, except where creditors agree 
that an adjustment is required.” 


Five Years of Mortgage Troubles 


“If previous depressions are any cri- 
terion, we have five years or more of 
mortgage troubles ahead of us.” 

This statement is taken from the re- 
port presented to the National Associa- 
tion of Mutual Savings Banks by the 
Mortgage Committee headed by A. 
George Gilman. 

“Only inflation can solve our mortgage 
problems within that period,” the report 
continued, “but inflation would bring so 
many more serious consequences in its 
train that none of us would wish for any 
such solution.” 
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Fiduciary Course—Arrticle 12 


Improving Operating Methods — Meetings of Employees — 
Addressing Groups Regarding 
Trust Services 


By R. R. BIXBY 


ciary Course we have outlined what 

in our opinion are fundamental and 
basic principles regarding trust functions 
and trust department operations with 
which every trust employee must be thor- 
oughly familiar if he is to render ade- 
quate trust service. In this concluding 
article of the series we shall bring to the 
attention of our readers several outstand- 
ing matters which we believe should be 
added to what has already been said re- 
garding trust department operations. 

It has been our observation over many 
years of trust department operations and 
serving many trust departments in a con- 
sultant capacity that there is a wide 
range of difference between the net prof- 
its secured by trust departments having 
approximately the same amount of trust 
assets. In other words, the ratio of ex- 
pense to gross income of Trust Depart- 
ment A may be far in excess of that of 
Trust Department B, and still they may be 
similarly situated so far as population of 
city, wealth of residents, and amount of 
trust assets are concerned. This differ- 
ence, in our opinion, is due entirely to 
the different methods of operation. 

All trust departments which have a 
sufficient volume of business to have dif- 
ferent divisions within their trust de- 
partments, i.e., one division handling 
corporate trusts, one handling private 
trusts, one taking care of the court trusts, 
and perhaps another looking after agency 
and escrow accounts, should, if they have 
not already done so, see to it that the 
work of these various divisions and the 
personnel of each are coordinated. 

Many trust executives are so engrossed 
in matters requiring their personal atten- 
tion in the administration of their ac- 
counts and in meeting the public that 
they frequently devote little time to the 
matter of operations of the department 
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as a whole. We don’t wish to be misunder- 
stood at this point; what we mean is that 
the trust executive may be giving ade- 
quate attention to all of the business 
which is handled by each division of his 
department, but has been unable to make 
a thorough analysis of the activities of the 
department as a whole. In that event 
there is a possibility that the lack of care- 
ful analysis which might result in co- 
ordination of work may result in much 
less net profits. - 


Improving Operating Methods 


We are of the opinion that every trust 
department that has separate divisions 
handling the various types of trust work 
should have one man in charge of opera- 
tions of the trust department as a whole. 
To illustrate this remark we will briefly 
describe what one institution did which 
greatly decreased the ratio of expense to 
gross income. This company had different 
men in charge of different types of trust 
work, each one jealous of his particular 
division, but no one in charge of the 
operations as a whole. In order to study 
the situation the company appointed a 
committee of five men, all department 
heads. After a great deal of research 
work this committee outlined their objec- 
tives. They studied, reviewed and an- 
alyzed their forms and records, operating 
procedure, methods, practices and policy 
as it affected operations. This resulted in 
a standardization of their forms and rec- 
ords which produced a great saving in 
time and convenience, which naturally 
resulted in rendering a better service at 
less cost. Definite policies were adopted 
for the guidance of each division of the 
trust department. They formulated defi- 
nite policies relative to the class of busi- 
ness each department would handle and 
the method in which it would be handled. 
They provided adequate opportunities for 
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the education of the personnel of their 
entire trust department similar to the 
methods outlined in Article 11 of this 
series. 


Meetings of Employees 


Quite naturally all institutions repose 
confidence in employees of the trust de- 
partment or they would not be there. 
Based upon that theory, the institution 
referred to above decided to have weekly 
meetings of all employees of the trust 
department who came in contact with the 
public. At the time of the first meeting 
the chairman of the committee on opera- 
tions, who had been delegated to be in 
charge of the operations of the depart- 
ment, said something like this: 


Now, boys, we are going to tell you all 


about it. There are going to be no secrets 
in our trust department; we are going to 
tell you what the department is earning, 
what our expenses are, and you must re- 
member that in the final analysis the real 
purpose of our being here is to give good 
service and make a profit in doing so. We 
started our trust department originally 
to accommodate customers of our bank- 
ing department so that those desiring 
the services of a corporate fiduciary 
would not go over to some other bank that 
had a trust department, as the natural 
supposition would be, if they went to 
some other bank, eventually their com- 
mercial and savings business might go 
there, too.. That might have happened in 
the early days of our existence but it 
should not happen today. We originally 
started out to render an accommodation 
service, but today we must remember that 
compensation at a profit is our bread and 
butter. If we cannot make adequate prof- 
its in our trust department, how can we 
individually hope to progress? 

The first few weekly meetings of the 
employees of this institution who contact 
the public did not last very long, because 
most of those in attendance had little to 
say regarding the operations of their 
divisions. However, within a few weeks 
it was a question of whether or not the 
meeting could adjourn within an hour. 
These meetings were held the first thing 
in the morning in the directors’ room. 
Some of the men attending had previous- 
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ly been working with an eye on the clock, 
but as a result of the information they 
secured at the meetings regarding new 
business received, prospective business 
being sought, and income and expense of 
their department, which naturally dis- 
closed the problems the department was 
facing, these same fellows received new 
inspiration in their work and desired to 
cooperate to eliminate anything that was 
objectionable. It resulted in closer co- 
operation between the different divisions, 
and within a few months this cooperation 
between divisions resulted in a much 
more favorable ratio of expense to gross 
income. — 

We believe that even in a small trust 
department where there are only a few 
employees it would be beneficial for these 
employees to get together at regularly 
stated intervals to have a brief discussion 
of the current work of their department. 


Addressing Groups Regarding Trust 
Services 


Trust officials are frequently invited to 
address clubs or other groups regarding 
trust services. All too frequently, how- 
ever, trust men have accepted such invi- 
tations and without perhaps devoting 
much time or thought to preparation have 
appeared before the group and confined 
their remarks mainly to the administra- 
tive details of handling wills, trusts, etc. 
Generally these details given before a 
group bore a large majority of the audi- 
ence. 

It has been our experience in address- 
ing groups composed of various types of 
individuals in different lines of business 
or professional life, that best results are 
obtained when the address has been pre- 
pared in more or less narrative manner, 
and that the actual details regarding 
wills, trusts, etc., have been barely 
touched upon. As an illustration of what 
Wwe mean, we give here below the main 
portions of an address which has been 
successfully used. 


The State of Your Estate 


I am sure we are agreed that most of us 
desire property and the pleasure of possess- 
ing it. Yet, those who have it complain of 
the worry it causes them, while those who 
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have it not complain because they have no 
such worry to complain about. 

To one observing from the viewpoint of a 
bank’s trust department, this matter of 
property seems divided somewhat like this: 
first, the struggle to get it; second, the prob- 
lem of retaining and increasing it; third, its 
distribution when death changes the owner- 
ship of it. I may say in passing that while 
death does automatically terminate owner- 
ship, the present possessor may, in no small 
measure, continue his control over it—but 
of this I shall have more to say in connec- 
tion with other subjects. 


Thought of Home Uppermost 


When a man comes to me to talk over the 
matter of what he may do now to make cer- 
tain that in the event of his death his wishes 
as to distribution of his property will be 
carried out (in other words, plan his will) 
the home thought is nearly always upper- 
most in his mind; for, after all, the home is 
the foundation on which the best in life is 
built, a few cynics to the contrary notwith- 
standing. 

This being true, it seems strange indeed 
that many a home is broken up, perhaps lost 
altogether, not because of any dearth of love 
or lack of good intention, but because the 
only one who could and should make the 
necessary arrangements did not get around 
to it. 

Mind you, I do not say house; for a family 
may live in one house or in several, but I 
emphasize the distinction between a house 
and a home; and in that connection I am 
reminded of Edgar Guest’s splendid homily 
—“‘it takes a heap o’ living to make a house 
a home.” 

I often wonder how many of those whc 
make no provision, leaving the whole matter 
of the distribution of their property to the 
hard and fast rules of law, would leave a 
will if they understood what a will, or no 
will, really means to those who are left be- 
hind. 

Foresight Demonstrated 


Let us briefly consider: John Doe leaves 
a will, that fact in itself being evidence of a 
commendable trait of character, orderliness. 
Furthermore, it is affection and thoughtful 
foresight demonstrated in a practical way. 

When a will is left, there is no confusion, 
no uncertainty. There is someone to take 
charge of things, attend to such routine de- 
tails as are required by law, and make dis- 
tribution to the beneficiaries as directed in 
the will. 

May I digress here for a moment to em- 
phasize that under the law property is never 
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without an owner. Upon the death of a pres- 
ent owner, his worldly goods (after payment 
of debts), be they many or few, immediately 
become the property of (1) the beneficiaries 
named in his will, or (2) his heirs at law, or 
(3) the state. 

A will, then, is simply a business matter, 
a document in which the maker definitely 
says who is to have the property when his 
ownership ceases. 

Did it ever occur to you that a will is law; 
and, when properly drawn, it is law which 
is recognized and confirmed by the laws of 
our state? So, in a very real sense, you do 
some law making on your own account when 
you make a will. Finley Peter Dunne (Mr. 
Dooley) says: “It’s a great feelin’ to say 
what’s what an nobody to talk back t’ ye.” 

Then, too, people sometimes overlook the 
fact that making a will has no bearing what- 
ever on present ownership and control. It is 
one of the few instances wherein you can 
give something away and still have it. 


Need of Cash 


May we now consider the situation con- 
fronting the widow and heirs of Richard 
Roe, who dies intestate, having neglected 
to make a will? 
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Very early the matter of current bills ob- 
trudes itself, to be soon followed by other 
items which are obligations of the estate, 
not of any survivor of the deceased. There 
may be funds on deposit in savings or check- 
ing accounts; but until it has proper au- 
thority the bank cannot permit any with- 
drawals of funds credited in a savings pass- 
book, and of course could not transfer any 
balance appearing on the credit side of 
Richard Roe’s checking account. 

There have been numerous instances 
where the estate was possessed of ample 
property, but the heirs were seriously in- 
convenienced nevertheless, because the as- 
sets could not be touched until the court had 
appointed an administrator and all details 
incident thereto had been duly carried out. 

It sometimes happens that during this 
period of uncertainty the proceeds of a life 
insurance policy prove a veritable godsend, 
providing ready cash at a time when cash is 
needed to meet unforseen and unavoidable 
expenses. 

Occasionally it is thought that if no will 
is left there will be a saving of expense to 
the estate. It does not work out that way. 
Even the appointment of an administrator 
brings a number of court fees, with the 
probable addition of the premium on the 
administrator’s surety bond. 

In choosing the one who shall handle the 
details of distributing the estate, the court 
usually defers to the wishes of those who 
are most directly interested, provided the 
qualifications of the one so chosen have its 
approval. 

When letters of administration have been 
granted and the administrator is ready to 
proceed, he finds that he has no latitude or 
discretion whatever. 

The law, fixed and inflexible, specifies to 
whom the property shall go and in what 
proportions. He may see an injustice being 
done, perhaps a cruel hardship inflicted, 
and in his heart he may know that the de- 
ceased would have wished a different dis- 
tribution—yet nothing can be done about it, 
for in the absence of a will the state must 
and does determine who shall participate. 
Viewed in this light, there is a will; but it is 
the law’s will, in which there is no flavor of 
sentiment nor regard for aught but the prac- 
tical matter of winding up the affairs of an 
estate. 


Choosing an Executor 


In not a few cases the impulse that moves 
a man or woman to make a will is recogni- 
tion of the fact that only by so doing can he 
or she know who will “look after things.” 
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Now, when one really thinks about it, just 
what does that “looking after things” mean? 

First, it means that an executor chosen 
by yourself (the testator) or an adminis- 
trator appointed by the court will have full 
knowledge of the estate, its property and 
money affairs. Then it means that all estate 
assets will be assembled and inventoried, 
and debts (including taxes) paid. Probably 
some property will have to be disposed of, 
so one is interested in its being sold to the 
best advantage. If there are minor children, 
the matter of guardianship adds a further 
complication. As to taxes—the Federal Gov- 
ernment will collect its estate tax on the 
net estate as a whole, and the state its 
inheritance tax on the separate portions 
received by the distributees; and, yes, there 
may be other taxes, as, for instance, on 
stock certificates or registered bonds when 
it becomes necessary to have them trans- 
ferred. 

It is only when one gets a close-up of all 
that is involved in the job of “looking after 
things” that the wisdom of making a will 
becomes clearly apparent. 

It is altogether the better way. 

Of equal importance is the naming of the 
executor. Quite naturally one thinks of a 
member of the family, a near relative or a 
lifelong friend for this confidential obliga- 
tion. I use the word “obligation,” for it is 
indeed an executive responsibility, the re- 
quirements of which are not always thor- 
oughly understood at the time the executor 
is named. 

Lest I forget to say it—may I again di- 
gress, this time to counsel that the executor 
chosen, whether an individual or a bank, 
always be informed of the appointment and 
assent thereto obtained before the will is 
formally executed. 

Not infrequently a testator feels that 
naming a friend or relative as executor is 
a fine way of expressing confidence in him, 
such voluntary action being an evidence of 
esteem and high regard for. his many excel- 
lencies of character. Assuredly he will ap- 
preciate the compliment and, while perhaps 
deprecating his ability, will recognize the 
trust reposed in him and agree to serve. 


Is It Fair to Your Friend? 


I now submit to you this question—Is it 
fair to ask such a service of him unless he 
fully understands just what that service 
will involve? And in your own interest would 
it not be well that due consideration be given 
to his qualifications for functioning as the 
confidential financial agent and legal repre- 
sentative of your estate, its business repre- 
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sentative as well? Would you entrust him 
with that responsibility today? 

Let us go into the matter from a different 
viewpoint. A man for whom you would be 
glad to do almost any favor comes to you 
and asks the privilege of naming you as 
executor in his will. Being disposed to oblige, 
yet not wishing to assume any burdens un- 
advisedly, you decide to consider the matter 
before giving an affirmative answer. 

Probably your mental process runs some- 
what along this line: Evidently John figures 
I’ll last longer than he will, and I’ll be in 
good health, and living here in , and 
can give the time to it, at any time. It’s like 
being a “Minute Man’”—have to be ready 
and on call, but no way of knowing when 
the call will come. 

As things are with me now, I might han- 
dle the job all right; but as to how I’ll be 
fixed maybe ten or fifteen years from now 
I don’t know—anyway, I’ll be that much 
older. John seems to overlook the fact that 
I am traveling downstream just as he is, 
and just as liable to hit a rock or get on a 
sand bar. 

If and when I am called upon to act, what 
then? As I understand it, I at once become 


Documents necessary when transfer is by a Receiver. 


not only the custodian of all the estate prop- 
erty but I am responsible for its care and 
conservation. I’ll have to conform to all the 
rules of the Probate Court, keep records, 
settle with creditors, and manage things in 
the interests of I don’t know who all, to the 
best of my ability—and I may not be able 
to satisfy them. 

I can see how all that will take a lot of 
time. Besides, there’s the matter of taxes; 
bad enough in my own affairs, bound to be 
worse in settling an estate. Also and in 
addition, I find I’ll have personal liability 
and can be sued—which isn’t pleasant to 
contemplate. 

With these thoughts in mind you talk 
frankly with John; and then, probably for 
the first time, he realizes how much he is 
asking of you; while you, for yourself, can 
readily understand why many persons 
named as executor, trustee, etc., would be 
very reluctant to accept the “nomination” 
if they fully realized the obligations they 
were assuming, with their accompanying 
liabilities. 

As an aftermath of your talk with John 
it will be strange indeed if he does not pro- 
ceed to consider the whole matter from the 
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practical rather than the sentimental or 
what may be termed the “inter-family” 
viewpoint. When he does that, he may get 
a new and perhaps disquieting idea, namely, 
the possibility of shrinkage, the unavoidable 
difference between the gross estate as he 
figures it and what his heirs may get in the 
final distribution. 


Why a Bank Should Be Chosen 


He now considers the wisdom of naming 
a bank as executor. He reasons that it will 
be strictly business with the bank to look 
after his business, that is, the affairs of his 
estate. Also, the bank is permanent, finan- 
cially responsible, knows the legal angles, 
keeps systematic records, is up on tax mat- 
ters. 

To John, however, the important thing is 
that in handling his estate the bank will 
know where and how to avoid unnecessary 
expenses; and it will get things done 
promptly. The fee schedule is the same for 
the bank as for an individual. The bank has 
the experience, business ability and organi- 
zation which, from John’s point of view, 
should be combined in a competent executor. 

To the student and observer of human 
nature, the trust department of a bank is 
most interesting. The trust officer sees char- 
acter stripped of all camouflage under the 
influence of money considerations. He sees 
sordid, petty self-interest occasionally, but 
far more often generous thoughtfulness for 
others is the dominating spirit. It’s a good 
world, after all, and a lot of good people 
live in it. 

I am tempted to tell you some of the in- 
cidents, rich in what the novelist would call 
human interest (not mentioning names, 
however) that have come under my observa- 
tion or have been told me by other men in 
trust work. But I must restrain the impulse 
and touch on certain points having an inter- 
est for any person who has an estate, even 
though it be a modest one. 


When Property Is in Wife’s Name 


Possibly among your acquaintances there 
are some who prefer that the home and 
other family property be in the wife’s name. 
There is in this a measure of protection for 
the wife in case of financial reverses involv- 
ing the husband, and of course her title to 
the property is not affected by the husband’s 
death. His estate, under such an arrange- 
ment, often consists wholly of personal 
property. 

But, let us consider—what will be the sit- 
uation if the wife dies first—and does not 
leave a will 
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Does the title to all property recorded in 
the wife’s name automatically pass to the 
husband?—no, indeed, only such part of it 
as is allowed by the laws of for dis- 
tribution of property where no will is left. 

Much more might be said in this connec- 
tion, and before I leave the subject I em- 
phatically counsel that when so-called fam- 
ily property is in the wife’s name, she im- 
mediately execute a will. 

Similarly, when real estate or other prop- 
erty is recorded as jointly owned by husband 
and wife, each should make a will, and pref- 
erably at the same time, thus eliminating 
all uncertainty as to ownership in the event 
of the death of either. 

We also have the problem of those per- 
sons who feel that if they execute a deed or 
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papers they leave, the beneficiary may have 
the document recorded and thus become 
owner of the property. In many instances 
the grantor thinks of the conveyance as a 
surprise gift, doubtless imagining the re- 
cipient’s. joy on receiving it. 

Very rarely does the beneficiary acquire 
title to the property through such a docu- 
ment, for the courts have generally held that 
title passes only upon actual delivery and 
acceptance of the deed of gift; and if such 
deed is retained in the grantor’s possession 
until his death, it becomes null and void and 
of no effect to pass good title. It has also 
been held that the instrument is not effec- 
tive as a will, because it was not executed as 
a will nor could it be implied as such 

We meet a few cases where it is the pur- 
pose to give the property to some loved one 
who will take care of the wants of the giver 
for the rest of his life. In this there is the 
danger that the recipient may not outlive 
the giver, who then is placed in the position 
of having neither his property nor his means 
of support. 

The only safe way is to consult your at- 
torney before making any conveyance of 
gift. 

This leads me to offer a final word of 
counsel. It is this—before you decide defi- 
nitely the provisions of your will, consult 
your attorney and talk it over with the trust 
officer of your bank. He may be able to sug- 
gest changes which, if made now or within 
a reasonable period, will enable the executor 
to save the estate many an item of expense 
during settlement, thereby increasing the 
amount actually passing to the heirs. 

Always it is advisable to look to the state 
of your estate; before, when, and after, you 
make your will. 

Assume that you have been scheduled 
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to address a group, and that “The State 
of Your Estate” is the address that you 
have prepared. Naturally, for the benefit 
of your institution, you should get as 
much publicity as possible. Therefore, do 
not limit your audience to those who may 
be present at the club meeting when the 
talk is given. In order to take the mes- 
sage to other peoule you desire to reach, 
the following procedure is suggested: 

Several days before the date on which 
you are scheduled to give your talk have 
envelopes addressed to your trust pros- 
pect mailing list. Multigraph or mimeo- 
graph copies of your address. Have these 
folded and _ inserted, the envelopes 
stamped and in readiness for mailing late 
in the day the talk is made. 

The evening before the talk is sched- 
uled to be given mail a copy of the ad- 
dress to local and nearby newspapers 
marked for release after the scheduled 
hour. Also send copies to the entire per- 
sonnel of your institution, your direc- 
tors, and perhaps your stockholders. Ac- 
cording to the nature of your remarks 
you may find it advantageous from time 
to time to broaden the list to include at- 
torneys, life underwriters and others. 

We have found it very helpful at times 
to have mimeographed copies of the ad- 
dress distributed to each member of the 
audience to which you are speaking. 

When giving your talk, the name of 
your own institution should never be re- 
ferred to other than at the time you are 
introduced. 


Radio Talks 


If local radio stations are to be used 
for trust messages we advise that the 
talk omit all references toyour institution 
other than the announcement and at the 
end of the period some wording similar to 
the following: 

Friends of our radio audience: 

The law gives all of us the right to ar- 
range during our lives for the disposition 
of our property after death. That right is a 
privilege granted by the state to its resi- 
dents. Most of us prefer to exercise our 
privileges and certainly all people should 
arrange by creating a living trust and/or a 
will for the proper conservation of their 
estates after they are gone. 

The Trust Department of The ——— ex- 
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tends to you a most cordial invitation to 
come in and discuss with us the most prac- 
tical methods for you to use for the con- 
servation of your estate. 

Thank you. 


In conclusion, may we repeat a state- 
ment which we have often made and still 
firmly believe: 

“The modern trust department is 
one of the evidences of advancing 
civilization; it is an agency of con- 
servation; by its counsel it prevents 
waste and promotes happiness; to 
render faithful and efficient service 
is first an obligation, then a privi- 
lege. The rewards are commensurate 
with the tasks.” 
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A.B. A. Views on Proposed Banking Act Stated Officially 


Before Senate Sub-Committee 


DISCUSSION of the provisions of 

the proposed Banking Act of 1935 

and a statement of the attitude of 
the American Bankers Association was 
presented before the Senate sub-commit- 
tee on Banking and Currency, May 17, by 
R. S. Hecht. Prefacing his remarks, Mr. 
Hecht said: 

“I am appearing officially as President 
of the American Bankers Association. 
The American Bankers Association in- 
cludes in its membership banks of all 
kinds and sizes, operated by bankers of 
all shades of political and social opinion. 
It is natural, therefore, that there should 
be some difference of opinion among our 
membership in regard to certain details 
of this pending legislation, but I am glad 
to be able to say that on the really funda- 
mental provisions which it is my purpose 
to discuss with you there is a remarkable 
unanimity of opinion in the banking fra- 
ternity. 

“T think I can truthfully say,” Mr. 
Hecht continued, “that in studying the 
changes contemplated by this law our 
members approached the subject not from 
the narrow view of selfish interest but 
with a sincere desire to be helpful to 
Congress in enacting effective and work- 
able banking legislation in the interest of 
all our people. With that end in view the 
Association, through its fully authorized 
bodies, has given very careful study and 
consideration to this measure and has 
reached certain conclusions regarding it. 
It is my purpose to present today a brief 
statement of these activities and con- 
clusions of the Association. 


“A joint meeting was held in March of the 
Administrative Committee and the Executive 
Committee of the Committee on Banking 
Studies, which was appointed a year ago to 
devote its attention to needed changes in our 
banking laws. That meeting unanimously 
authorized the following statement on be- 
half of the Association: 

“While the committees realize that certain pro- 


visions of Title I of the pending bill affect ad- 
versely the larger banks, and that other provi- 


sions of the bill are not entirely acceptable to 
some of the (Federal Reserve) non-member banks, 
they believe that the aims and purposes expressed 
in the provisions of Titles I and III of the bill 
are, in the main, in the public interest, as well 
as in the interest of banking. The committees 
have, therefore, on behalf of the Association, 
approved in substance, Titles I and III of the 
bill. Since the introduction of the bill in Con- 
gress, the Executive Officers of the Association 
have conferred at length with leaders of Congress 
and administrative heads of the Government re- 
garding the provisions of Title II. The committees 
believe that certain constructive changes should 
be made in this title. They recognize that some 
members of the Association are of the opinion 
that it would be advisable to postpone definite 
action on this title of the bill until such time 
as a more detailed and careful study of its pro- 
visions can be made, but the committees believe 
that, if the changes which they have in mind can 
be brought about through conferences, it will then 
be possible for the committees to approve the 
entire measure. 

“A special committee has therefore been ap- 
pointed consisting of the president, the first vice- 
president, the chairman, and one other member 
of the Banking Studies Committee, and the 
chairman of the Committee on Federal Legisla- 
tion. The above mentioned special committee is 
authorized and directed to confer with the leaders 
of Congress and the administrative heads of the 
Government with a view to procuring such 
changes in the bill as are believed by the Asso- 
ciation to be in the best interest of commerce, 
industry and the public.’’ 


“This special committee subsequently drew 
up a schedule of recommendations approv- 
ing Titles I and III as they then stood but 
proposing a number of fundamental changes 
in Title II. A copy of these recommendations 
was mailed in March to each of the 12,000 
members of the Association with a covering 
letter urging a careful reading and earnest 
consideration of the statement setting forth 
the position of the Association. In reply to 
this communication we have received a 
great many letters from our members. The 
overwhelming majority expressed full ac- 
cord with the position we have taken. These 
recommendations were also thoroughly dis- 
cussed in April by the Executive Council of 
the Association, which is a representative 
body consisting of members from every state 
in the Union authorized to formulate policies 
for the general Association. This body 
unanimously approved of the recommenda- 
tions of the special committee. 

“T would further add that in recent weeks 
I have had an opportunity to come in per- 
sonal contact with bankers in a large section 
of the United States at various state bankers 
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associations’ meetings. I may say that al- 
most universally the bankers whom I met 
expressed approval of the stand the As- 
sociation has taken, and at every such meet- 
ing resolutions were passed expressing sub- 
stantially the same views. 

“A great deal of testimony has already 
been presented before your committee by 
city bankers, country bankers, economists 
and business men concerning the specific 
provisions of the proposed bill. It is therefore 
not my intention to go into a discussion of 
each provision but shall direct my remarks 
only to what seem to us to constitute the 
major issues. 


TITLE I 


“As already stated, we approved Title I, 
which provides for Federal Deposit Insur- 
ance, in substance as originally introduced. 
However, since then several important 
changes have been made in Title I as passed 
by the House and I therefore find it neces- 
sary to make the following additional ob- 
servations. 

“Our approval was based on the original 
provision for an annual assessment of not 
exceeding 1/12 of 1% on total deposits. The 
House bill changed this basis of assessment 
and now provides that the FDIC directors 
must make an annual assessment of 1/8 of 
1% which is an increase of 50% to be paid 
by the banks besides making the assessment 
compulsory instead of discretionary with the 
FDIC. 

“Even with the permissive assessment of 
1/12 of 1%, I can say without reservation 
that practical banking experience shows that 
a very heavy burden would be placed on all 
banks, especially on the large city banks. 
Such banks would feel particularly the use 
of total deposit liabilities as the basis of the 
insurance assessments instead of using only 
insured deposits. In banks, with large aver- 
age deposits, the result is that they will be 
obliged to pay the assessment on a very 
large volume of deposits that will not be in- 
sured. Our information shows that in some 
instances only 5 or 6% or less of the de- 
posits used as the basis of the assessment 
would be protected by the insurance. 

“In the interest of the general situation, 
our members who felt that they would be 
disproportionately assessed by reason of the 
facts I have just described, have neverthe- 
less forborne to oppose the provision of a 
permissive assessment of 1/12 of 1%. I feel 
it my duty to emphasize, however, that the 
changes made in the House bill would very 
materially change the essence of the proposi- 
tion which we originally approved. They 
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would aggravate the inequity of the bur- 
den which would be imposed on the large 
banks and also place too heavy a levy on all 
banks. 

“We firmly believe that the permissive 
levy of 1/12 of 1% represents the maximum 
that should be contemplated in this connec- 
tion. We feel that in view of various other 
increased costs which are now imposed upon 
banks, and in view of low interest income 
and reduced earnings, any increase in the 
severity of the levy would create an exces- 
sive burden which could not well be borne 
by our banking institutions without endan- 
gering their ability to build up proper re- 
serves to take care of individual losses which 
are bound to occur. 

“The House bill also eliminates compul- 
sory membership in the Federal Reserve 
System as prerequisite to continued mem- 
bership in the FDIC. Candor compels me to 
state that this is one provision on which 
there is a distinct division of opinion and 
indeed of material interest among our mem- 
bership. 

“Many of our members whose capital is 
very small but adequate for the needs of 
their communities would find it practically 
impossible to qualify for membership in the 
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Federal Reserve and continue in business. 


Others of our members feel that we should 
strive for the ideal of a wholly unified bank- 
ing system under uniform standards of 
regulation and supervision. 

“It seems to me that perhaps a fair solu- 
tion would be not to enforce compulsory 
Federal Reserve membership on banks be- 
low a certain size on which it would inflict 
undue hardships if they had to choose be- 
tween compulsory membership in the Fed- 
eral Reserve System or giving up their 
membership in the FDIC which in many 
instances at least would be tantamount to 
forcing them out of business. 

“Instead of this the necessary standards 
of management and operation could be ac- 
complished by giving the FDIC appropriate 
powers of regulation and supervision over 
all insured banks that would still remain 
outside of the Federal Reserve System. In 
any event, we are strongly in favor of re- 
taining in Title I the effective supervisory 
powers given the FDIC over its member- 
ship in the original bill but which provi- 
sions have unfortunately been stricken out 
of the revised draft passed by the House. 


TITLE II 


“Before entering into a detailed discus- 
sion of the provisions of Title II I would 
like to restate the position of our Associa- 
tion, i.e., that the question of whether or not 
there should be any legislation on this sub- 
ject at this time is one of policy which 
Congress itself must determine. 

“However, if it is finally decided that it 
is necessary to carry this legislation through 
at this session, we are strongly of the opin- 
ion that important changes should be made 
in the bill as passed by the House and that 
special care should be taken to keep our 
credit control and banking mechanism free 
from any sort of political considerations. 

“In making this statement I do not wish 
to appear to question the propriety of the 
Government’s exerting a certain amount of 
control over banking operations so far as 
they affect the nation’s currency and gen- 
eral monetary policy. Nor do we object to 
broad powers of supervision over the opera- 
tion of our banking institutions because of 
the semi-public responsibilities they carry. 
But when it comes to such matters as the 
granting of credit and the making of in- 
vestments by our banks, these are questions 
of business policies that surely should not 
be under the sole control of a board so con- 
stituted as to be dependent upon partisan or 
political considerations under any adminis- 
tration. 


TShamedte I 


“The real conditions that create the neces- 
sity for the expansion or contraction of 
credit arise from the needs of agriculture, 
industry and trade themselves, wholly inde- 
pendent of the administrative policies of the 
party which happens to be in power. We feel 
that the financial requirements of the na- 
tion’s business constitute a continuing  eco- 
nomic process that is not related to political 
changes. The fundamental principles of 
sound credit do not vary with variations 
in public thought. All experience teaches 
that the quality of credit is sound only so 
long as it is based purely on the require- 
ments of sound business. It is not sound 
when any other considerations or motives 
enter into its composition. 

“Title II of the Banking Act would cen- 
tralize in the Federal Reserve Board at 
Washington means aimed to control the sup- 
ply of money in the country, which term in- 
cludes the sum total of currency in circula- 
tion and demand deposits in the banks which 
become current through checks. The powers 
which it is proposed to give the Board are 
intended to enable it to influencethe quantity 
of this deposit money through open market 
operations, the discount rate and reserve 
requirements. 

“That is the reason why we are so strong- 
ly in favor of making the Federal Reserve 
Board a body of such independence and 
prestige that it would be definitely removed 
from all political thought, influence and dic- 
tation. Its members should be free to study 
and to act in accordance with the needs and 
conditions of agriculture, industry and trade. 
The policies of the board should have no 
reference to the politics or the changes in 
politics of the national administration. 

“In our studies of Title II we have been 
strongly impressed with the fact that it 
would set up a situation under which the 
Federal Reserve Board and its policies 
might be subject to control from the politi- 
cal administration of the country. In saying 
this I do not charge that it is the intention of 
the present administration to bring about 
any undue control over the nation’s banking 
mechanism. The point is that if the bill 
passed as now proposed, opportunity for 
control would be there for the use of the 
present or whatever future administration 
might be in power. 

“Our criticisms of the bill are not aimed, 
therefore, at the motives of the present ad- 
ministration, but they are wholly impersonal 
and non-political and are aimed entirely at 
the basic principles involved. 

“We have therefore prepared a study of 
the bill with suggested changes which we 
think would tend largely to correct those 





TSkatedts 


features to which we object. What I shali 
say immediately following is a presentation 
of the recommendations as prepared by our 
Special Committee and approved by our Ex- 
ecutive Council, as I described at the outset 
of my remarks. 

“This committee was deeply impressed 
with the fact that the changes contemplated 
by Title II go to the very root of the theory 
and practice of banking as it has existed in 
this country. It felt that it would be diffi- 
cult, if not impossible, to formulate final con- 
clusions in the brief space of time which has 
elapsed since the bill was introduced. How- 
ever, the committee feels that the following 
suggestions, if carried out, would remove 
many of the defects of the present bill. 


1. The Federal Reserve Board 


“The committee agreed that many of the 
changes in the Federal Reserve Act pro- 
posed in Title II are of a constructive na- 
ture and should have the support of bankers, 
if the method of appointment and the tenure 
of office of the members of the Federal Re- 
serve Board, in whose hands it is planned to 
concentrate greater power than ever before, 
could be so altered as to insure, as far as 
possible, the absolute independence of the 
Board from partisan or political considera- 
tions. It was its view that if a satisfactory 
solution of this problem can be found, one 
of the greatest objections to Title II of the 
bill, as proposed, will have been eliminated. 
It addressed itself first, therefore, to Section 
203 of Title II of the bill which deals with 
the all important question of the member- 
ship of the Federal Reserve Board. On this 
point it said: 


“Since the passage of the Federal Reserve Act, 
informed opinion both in Congress and among 
bankers has been striving towards the ideal of 
making the Federal Reserve Board a body of 
such independence and prestige that it might be 
described as the Supreme Court of Finance and 
Banking. We believe there is greater need now 
than ever before for realizing this ideal. 

“‘We recommend that the Board be reduced from 
eight members to five. We believe this should be 
accomplished by the retirement from the Board 
of its ex-officio members, namely, the Secretary 
of the Treasury and the Comptroller of the Cur- 
rency, and by reducing the appointive members 
of the Board to five as soon as a vacancy oc- 
curs (such a change would necessarily involve 
an adequate revision of the salary of the Comp- 
troller who now receives a portion of his com- 
pensation through the Federal Reserve Board). 

“‘We heartily approve the proposed increase in 
the salaries of the members of the Board and 
would, in fact, like to see their compensation 
fixed at a somewhat higher figure than that 
mentioned in the bill so as to attract to these 
tremendously responsible positions the very best 
talent available. We believe that the plan of 
providing suitable pensions for the members of 
the Board is especially desirable because the se- 
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curity which such an arrangement assures would 
be a further help in inducing outstanding men 
to accept a call for service on the Board and 
give them the financial independence which such 
a position requires.”’ 


“T should like to pause for a moment to 
say that we feel that the action of the House 
in eliminating the pension provision is most 
regrettable, since we had from the start 
considered this one of the important factors 
tending to maintain the independence of the 
members of the Board. 

“IT should also like to take a moment to 
emphasize the fact that our committee’s 
suggestion for the elimination of the Secre- 
tary of the Treasury and the Comptroller 
of the Currency from the Board of course 
has absolutely no personal or individual ele- 
ment in it. In other words, it does not refer 
in any sense to the present incumbents of 
these offices. The suggestion is based wholly 
on a matter of principle, namely, to reduce 
numerically governmental influence in the 
Board. We feel that the representation of 
the Administration on the Board would be 
sufficiently provided for through the ap- 
pointment of the Governor by the President 
under conditions proposed by our committee 
as follows: 
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The Governor of the Federal Reserve 
Board 


(I quote) “The bill as originally introduced 
provided that the Governor should serve only at 
the pleasure of the President and that his service 
as a member of the Board should cease upon the 
termination of his designation as Governor. It 
has already been suggested that an amendment 
be made in the bill as proposed which would 
provide that the Governor, if no longer desig- 
nated as such by the President, might, if he 
chose, continue his membership on the Board, 
but would be permitted to re-enter private busi- 
ness (without the two-year limitation) if he chose 
to resign upon not being redesignated. We would 
be entirely satisfied with this suggested change. 
(The House has since adopted this suggestion). 
If, however, it is deemed essential to give each 
incoming President the right to name a Governor 
of his own choosing, because of the fact that 
the Administration will no longer be represented 
on the Board by the Secretary of the Treasury or 
the Comptroller of the Currency, it may be de- 
sirable to give the President the power to select 
the Governor of the Board and to provide that 
the term of the Governor of the Board will be the 
same as that of the President. It should also be 
provided in the Act that the members of the 
Federal Reserve Board, including the Governor, 
shall be removable during their term of office 
only for cause.”’ 


Election of Governors of the Federal 
Reserve Banks 


(I continue to quote from our committee’s re- 
port) “It has been suggested that Section 201 of 
the bill be modified so that the Governor of each 
Federal Reserve Bank shall be approved by the 
Federal Reserve Board every three years rather 
than annually, so that his term as Governor 
would coincide with his term as a Class ‘C’ Direc- 
tor. We believe that in order to preserve the 
independence of the Governors of the Federal 
Reserve Banks the term during which they may 
serve without having to be reapproved by the 
Federal Reserve Board should be as long as pos- 
sible and that this approval should certainly not 
be required more often than every three years. 
Corresponding changes should be made in the 
Act with regard to the election of Vice Governors 
of the Federal Reserve Banks. 


4. Open Market Operations 


“Neither the original text of Section 205, pro- 
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viding for the Open Market Committee of three 
members of the Federal Reserve Board and two 
Governors of the Federal Reserve Banks, nor the 
subsequent suggestion which has been made that 
authority over the open market operations be 
vested in the Federal Reserve Board, which 
would be required to consult with a committee of 
five Governors selected by the twelve Governors 
before adopting an open market policy, a change 
in discount rates or a change in member bank 
reserve requirements, seems to us to constitute a 
satisfactory solution of the open market problem. 

“Our suggestion is that the Open Market Com- 
mittee shall consist of the entire Federal Reserve 
Board (reduced to five members) and four Gov- 
ernors of the Federal Reserve Banks, selected by 
the Governors of the twelve Federal Reserve 
Banks annually, each member of the Open Mar- 
ket Committee having a vote in the deliberations 
of the committee on the three subjects to be en- 
trusted to it, i.e., open market policy, change in 
discount rates or change in member bank reserve 
requirements.”’ 


“The new provision since included in the 
House bill vesting authority over open mar- 
ket operations, discount rates and reserve 
requirements in the Federal Reserve Board 
which is directed to only ‘consult’ with an 
‘advisory’ committee of five governors who 
would have no vote in the determinations of 
the Open Market Committee is an entirely 
unacceptable substitute. 


5. Changes in Reserve Requirements 


(I am reading again from the committee’s re- 
port.) “It has been suggested that Section 209 
of the bill be amended so as to provide that the 
Open Market Committee shall not have the power 
to change reserve requirements by Federal Re- 
serve Districts but only by classes of cities and 
it has been suggested further that for this pur- 
pose banks be classified into two groups, one com- 
prising member banks in Central Reserve and 
Reserve Cities and the other comprising all other 
member banks, and that the reserve requirements 
be uniform within each group. We believe that 
these suggested changes are desirable but we 
think serious consideration also should be given 
to the desirability of fixing limits in percentage 
of deposits beyond which reserve requirements 
cannot be increased or decreased by action of the 
Open Market Committee. 


6. Real Estate Loans 


“We do not favor Section 210 as originally pro- 
posed, permitting advances against real estate up 
to 75% of the actual value of the property if 
amortized within twenty years, or up to 60% of 
the actual value of the property for a term of 
not more than three years, in both instances 
without territorial limitations. 


“We are in favor of the suggestion subsequent- 
ly made that all real estate loans hereafter made 
shall not exceed 60% of the appraised value of 
the property and that the Board be given dis- 
cretion to make regulations governing real estdte 
loans held by banks at the present time. 

“We also believe that the presently existing 
territorial limitations, or some similar limitations, 
should be retained in the law and that un- 
amortized real estate loans should be permitted 
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up to a period of five years.” 
say that the House bill now 
these suggested changes.) 


In summary the report concludes as fol- 
lows: 


“We believe that the foregoing modifications 
in Title II of the bill (numbered 1 to 6 inclu- 
sive) are fundamental and that all of them are 
in the national interest. If changes substantially 
along these lines cannot be made in the original 
draft of the bill, we would be strongly opposed 
to the enactment of Title II. However, if these 
changes, some of which in whole or in part have 
been heretofore recommended by Governer Eccles 
are adopted, we would be in substantial agree- 
ment with the provisions of Title II, provided 
that the following additional changes which have 
also been suggested by Governor Eccles are in- 
cluded in that Title: 

(a) Admission of Insured Non-Member Banks. 

“It has been suggested that Section 202 of 
the bill should be amended so as to provide that 
the Federal Reserve Board shall have authority 
to waive not only capital requirements but all 
other requirements for admission of insured, non- 
member banks to the System, and that the Board 
be permitted to admit existing banks to member- 
ship permanently without requiring an increase 
in capital provided their capital is adequate in 
relation to their liabilities. (The House bill prac- 
tically meets this suggestion.) 

(b) Federal Reserve Bank Experience for Federal 
Reserve Board Members. 

“It has been suggested that Section 203 (1) of 

the bill be amended so that as a general policy 
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two members of the Federal Reserve Board shall 
be selected, when possible, from persons who 
have had experience as executives of the Federal 
Reserve Banks. 

(c) Federal Reserve Board Pensions. 

“It has been suggested that Section 203 of the 
bill be modified so as to provide that any mem- 
ber of the Board, regardless of age, who has 
served as long as five years, whose term expires 
and who is not reappointed, shall be entitled to 
a pension on the same basis as though he were 
retired at 70 years of age; that is, he is to re- 
ceive an annual pension of $1,000 for each year 
of service up to twelve.’’ This ends my textual 
citation of the report. 


“As to Title III of the bill, the committee 
expressed the belief that its provisions, 
which consist of amendments to the Banking 
Act of 1933, would materially clarify and 
improve the present law and therefore that 
it was of the opinion that the various provi- 
sions of this title should also be approved 
in substance. 

“T wish to call your special attention to 
the fact that the time element is an essential 
factor in the provision of Title III (325) | 
which makes it possible for boards of direc- 
tors to grant extensions up to three years on 
loans heretofore made to their own execu- 
tive officers. These loans will become out- 
lawed on June 16, 1935, if no new legislation 
is passed before that time, and this would 
create a very serious situation in many 
banks. 

“In closing I desire to express once more 
the genuine desire of the banking fraternity 
to be helpful and constructive in making 
suggestions in connection with this pending 
legislation. The changes we are urging are, 
we believe, essential to the continued inde- 
pendence of the Federal Reserve System. 
We have made it clear that we do not object 
to a measure of public control in the na- 
tional interest for proper coordination of 
our manifold credit operations and we do 
not believe the sponsors of the legislation 
desire any political domination over these 
activities through our Federal Reserve Sys- 
tem. Under such circumstances we feel that 
our recommendations should be favorably 
acted upon because they would enable the 
reconstructed Federal Reserve Board to 
function freely as a non-political body ac- 
tuated only by the dictates of sound finan- 
cial and economic policies conceived in the 
interest of all of our people. Their adoption 
would place the operations of the Federal 
Reserve System wholly and distinctly apart 
from the fluctuations and vicissitudes of po- 
litical conditions and free from undue influ- 
ence by banking opinion only. Such a solu- 
tion would thus have a stabilizing and 
confidence inspiring effect on the entire busi- 
ness situation. 
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“Minimizing Estate 
Transfer Costs” 


By Bernarp F. DunN 
President, EstaTE RECORDING COMPANY 
Boston 


This digest of facts relating to 
the ever-increasing costs of es- 
tate settlement emphasizes the 
importance of services rendered 
by fiduciary institutions. 


A sample copy of this booklet, 
containing a chart of averages 
based on an analysis of more 
than 10,000 estate settlements, 
will be sent on request. The low 
cost of this booklet makes it 
feasible for you to place copies 
in the hands of all prospects for 
your trust department services. 
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